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impoundment, waste pile, land treatment, or landfill unit, or final closure of a
facility with such a unit. The Permittee must notify the Commissioner in
writing at least forty-five (45) days prior to the date or which he expects to
begin final closure of a facility with only treatment or storage tanks,
container storage, or incinerator units to be closed,

4. Time Allowed for Closure. After receiving the final volume of hazardous
wastie, the Permitiee shali treat or remove from the site all hazardous waste
in accordance with the schedule specified in the Closure Plan, Attachment 1.
After receiving the final volume of hazardous waste, the Permittee shall
complete closure activities in accordance with the schedule specified in the
Closure Plan.

5. Disposal andfor Decontamination of Equipment. When closure is
compieted, the Permittee shall decontaminate and/for dispose of all facility
equipment contaminated with hazardous waste as reguired by 329 1AC 3.1-
9, 40 CFR 264.114 and the Closure Plan, Attachment |.

5. Cerlification of Closure. When closure is completed, the Permities and a
qualified professional engineer shall cerfify to the Commissioner that the
facility has been closed in accordance with the specifications in the Closure
Pian as required by 328 IAC 3.1-9 and 40 CFR 264.115.

M. COST ESTIMATE FOR FACILITY CLOSURE The Permittee's closure cost
estimate, prepared in accordance with 329 JAC 3.1-15-3, is specified in the
Closure Pian, Attachment |

1. The Permittee must adjust the closure cost estimate for inflation within sixty
(B0) days prior to each anniversary date of the establishment of the financial
instrument, as required by 329 IAC 3.1-15-3(b); of, when using the financial
test or corporate guarantee, the Permittee must adjust the closure cost
estimate for inflation within thirty (30) days after the close of the Permittee’s
fiscal year and before the submission of updated information to the
Commissioner, as required by 329 1AC 3.1-15-3(b).

z2. The Permiftee must revise the closure cost estimate whenever there is a
change in the facility's closure plan as required by 328 IAC 3.1-15-3{c).

3. The Permittee must keep at the facility the latest closure cost estimaie as
required by 329 1AC 3.1-15-3(d).

NEICVP10985E01 Appendix D Tradebe Treatment and Recycling, LLC
Page 22 of 58 . East Chicago, Indiana

ED_002099_0000748-00022



Tradebe Treatment and Recycling
INDO0OG646543
Page 21 of 32

N.  FINANCIAL ASSURANCE FOR FACILITY CLOSURE The Permittee shall
demonstrate continuous compliance with 329 1AC 3.1-15-4 by providing
documentation of financial assurarice when required, and as specified by 329 IAC
3.1-15-10, in at least the amount of the cost estimates required by Permit
Condition I1.M. Changes in financial assurance mechanisms must be approved by
the Commissioner pursuant to 329 IAC 3.1-154.

0. INCAPACITY OF OWNERS OR OPERATORS, GUARANTORS, OR FINANCIAL
INSTITUTIONS The Permitiee shall comply with 329 1AC 3.1-15-8 whenever
necessary.

P. LIABILITY REQUIREMENTS The Permittee shall demonstrate continuous
compliance with the requirements of 329 IAC 3.1-15-8 and the documentation
requirements of 328 |AC 3.1-15-10, including the requirements o have and
maintain liability coverage for sudden, and accidental ococurrences in the amount of
a least $1 million per occurrence with an annual aggregate of at least $2 million for
sudden accidental occurrences.

Q.  LAND DISPOSAL RESTRICTIONS

1. The Permittee shall comply with all the applicable self-implementing
requirements of 40 CFR Part 268 and all applicable land disposal
requirements which become effective by federal sigtute.

Z. The Permittee shali comply with the dilution prohibition requirements
described in 40 CFR 268.3.

3. The Permittee shall comply with all testing, tracking, and recordkeeping
requirements for treatment facilities described in 40 CFR 268.7.

4, The Permittee shall comply with all the applicable prohibitions on storage of
restricted wastes specified in 40 CFR 268 Subpart E,

5. If the Permittee applies to the administrator of the EPA for an exemption
from land disposal restrictions described in 329 {AC 3.1-12-2, the Permitiee
must submit copies of such request and all supporting documents to the
commissioner. If the Permittee obtains an exemption from the administrator
of the EPA, the Permittee must apply to the commissioner for concurrence
that such an exemption is consistent with the policies outlined in IC 13.
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R, EQUIPMENT OR SECONDARY CONTAINMENT MATERIAL PERFORMANCE
STANDARD An equipment or secondary containment material performance
standard is a measurable standard which meets or exceeds the appli cabie
regulatory requirements, and which has been dev loped by recognizing, identifying
and addressing the critical application and purpose of the subject equspment or
secondary containment material in a manner acceptable to the Comrmissioner,
Through the application of these considerations, the permitiee has established
language in Attachment D of this Permit for equipment-specific and secondary
containment material-specific standards for the purpose of allowing greater
flexibility and speed in the course of replacing equipment or secondary
containment materials.

A performance standard is, in every aspect, equivalent to a prescriptive
requirement. is a starzdard for which "functional equivalence” has been carefully
considered, established and specified in the permzt to accommodate future needs.
For this reason, implementation of this provision requires no further permit
requiremnents or actions other than a notation in the operating records of the facility
and a letter of notification to IDEM, OLQ, Permits Branch, specifying the action
taken and the equipment or secondary containment material that was selected for
this purpose. The letter of notification must be submitted to IDEM, OLQ, Permits
Branch, no later than fifteen {15) days after the new eguipment or secendary
containment material meeting the identified performance standard is brought into
operation, applied or installed. However, if the use of equipment or a secondary
containment material meeting the performance standard will result in additional
changes to the permit (e.g., inspection requirements, etc.), then Tradebe shall
submit the appropriate permit modification request prior to repiac ng the
equipment or secondary containment materials.
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A

B. UNIT LOCATION The container handling, storage, and treatment facility is

The Permittee may store and/or treat a total volume of 756,250 gallons of
wastes identified in Aftachment C in containers at the facility, subject fo the
terms of this permit. A maximum of 309,880 gallons of containerized
hazardous waste with free Jiquids may be stored in the permitted areas.
After the approval of the construction of Area 5 Cylinder Room and Area 9
as specified in the compliance schedule, the Pemittee may store an
additional 660 galions and 17,800 gallons, respeciively for a maximum of
328 240 gallons of containerized hazardous waste with free liquids.

The Permitiee is prohibited from storing hazardous wasie that is not
identified in Attachment C, except as otherwise authorized by the U.S.

EPA.

located as shown In the site plan in Atlachrment B.

C. CONDITION OF CONTAINERS If a container holding hazardous wasie is not in

good condition (e.g., appreciable rusting, apparent structural defects) or i it
begins o leak, the Permiitee shall fransfer the hazardous waste from such
container to a container that is in good condition or otherwise manage the waste
in compliance with the conditions of this permit. {329 IAC 3.1-8 and 40 CFR

264.171)

i COMPATIBILITY OF WASTE WITH CONTAINERS The Permittee shall assure

that the ability of the container to contain the waste is not impaired as required by
329 IAC 3.1-9 and 40 CFR 264 172.

=, MANAGEMENT OF CONTAINERS

1.

NEICVP 108501

The Permittee shall manage containers as follows as required by 329 IAC ;
3.1-9, 40 CFR 264.173, and Attachment D of this Permit. !

(a)

(b)

A container holding hazardous waste must always be sealed during
storage, except when it is necessary fo add or remove wasie.

A container holding hazardous waste must not be opened, handled,
or stored in a manner which may rupture the container or cause i o
leak.
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(c)  Containers of thirty (30) gallons or more must be stored so that they
can be inspected for leaks and for deterioration caused by corrosion
or other factors, without having to move the containers during the
inspection and must be stored to maintain adequate aisle space
between rows of containers to facilitate inspection, as specified in
Attachment D.

2 (a) Containerized hazardous waste either being transferred from one
permitted unit to another {such as from container storage fo tank
storage) or being removed from one permitted unit followed by
replacement back into that same unit shall remain outside of
permitted units only for the minimum time necessary to either
transfer the containers to a different storage unit or to remove the
containers, perform the activities that required the staging to occur,
and return the containers to a permitted storage unit. in no instance
shall this time period exceed eight (8) hours. The containers wili be
managed in accordance with applicable conditions in Attachment D,
Documentiation of container moverment from a permitted storage
area to a staging area followed by placement into a permitied
storage area will include the identification of the container, the date
of movement, the time the first container was removed from
permitted storage, the location of the staging area, and the time the
first container was removed from the staging area and placed into
permitted storage. This documentation shall be maintained for 30
days.

(b  The Permittee shall ensure that transport vehicles loaded with non-
processed hazardous waste for shipment off-site leave the facility
{or contiguous property controlled by the Pemnitiee) within 24 hours
of the time the hazardous waste is first moved out of permitted
storage areas for loading onto the transport vehicle. if the shipment
is cancelled, the waste must be placed back into permitied storage
within the original 24 hour period.

The Permittee will document the time the first container is placed
into an outbound trailer. The document identifying the time will be
attached to a copy of the outbound manifest and placed inside the
loaded trailer.
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The Permittee shall not have more than 758,250 gallons of
sontainerized hazardous waste (excluding Tradebe-generated
harardous waste subject to the 90-day generator storage
requirements) at the facility at any one time. The maximum capacity
of each container storage area is fisted in Table D-1, Attachment D.
All containers of hazardous waste at the facility shall be counted
towards the permitted capacity, excluding Tradebe’s generated
waste, exempt scrap metal, and other exempt wasles.

Incoming hazardous waste from an off-site generator shall be placed
in permitted units within seventy-two (72) hours, not including non-
operating days, of entering the faciiity boundary {or contiguous
property controlled by the permittee) uniess the permitiee rgjects all
ot part of an incoming shipment. In the case of rejected ioads the
permittee shall have an additional sixty (60) days to ship the waste
off-site to an alternate TSDF or to the generator, in accordance with
the requirements of 40 CFR 264.72. During this timeframe the
Permittee must ensure that the rejected joad is maintained in a
secure location and clearly labeled. An operating day is any 24 hour
period during which at least a partial shift is worked by employees
who process, treat, or place into storage hazardous waste at the
facility.

All incoming dropped loaded trailers will be logged inby a member
of the Permitiee’s Receiving Team or other designated individual;
the log will be located in the Receiving Team’s office. information to
the “incoming Trailer Log” must be filled out immediately (within the
hour) upon the fruck entering the facility boundary (or contiguous
property controlled by the Permities). Included on the log will be the
following information: Time and Date the trailer entered the
Permittee’s property; Trailer Number; Confirmation and initials of the
person logging the trailer. The oid logs will be kept for 30 days in the
receiving office.

The requirement that incoming hazardous waste be placed in
permitted units within seventy-two (72) hours, not including non-
operating days, of entering the facility boundary (or configuous
property controlied by the permittee) does not apply to Tradebe-
generated waste {L.e., processed waste) that has been rejected by
the designated facility. Rail cars containing Tradebe-generated
waste that have been rejected by the designated facility are
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managad according to the applicable language contained in
Atachment B. Other containers containing Tradebe-generated
waste that have been rejecied by the designated facility shall be
managed pursuant o the generator reqguirements.

F. CONTAINMENT The Permittee shall construct, operate, and maintain the
containment system in accordance with the reguirernents of 328 1AC 3.1-8 and
A0 CFR 284.175 as specified in Process Information, Attachment D, which is
incorporated herein by reference.

£ INSPECTION The Permitiee shall inspect the container storage areas at least
waakly, fo detect ieaking containers and deterioration of containers and the
containment system, caused by corrosion of other faciors, as required by 328 1AC
~3.1-8and 40 CFR 264.174.

SPECIAL REQUIREMENTS FOR IGNITABLE OR REACTIVE WASTE The
Parmittee shall not locate containers holding ignitable or reactive wasie within
fifteen (15) meters (fifty (50} feel) of the facility's property line, as required by 329
IAC 3.1-0 and 40 CFR 264.176. The railcars will not be required to be stored at
least 50 feet from the facility’s property line, as long as the land use of the
property adiacent to the raflcars does not change, Additionally, ignitabie solids in
containers may be stored within the 50-foot setback as specified in Condibon
V11.G and Aitachment B. Y S’

S S T PENTET S G S

L SPECIAL REQUIREMENTS FOR INCOMPATIBLE WASTE

1. Prior fo placing incompatible wasie or incompatibie waste and matedals in
the same container, the Permitiee shall comply with 328 1AC 3.1-8 and
A0 CFR 284 17(b) as specified in the Process Information, Attachment D.

2. The Permitize shall not place hazardous waste in an unwashed container
that previously held an incompatible waste or materials.

B The Permmittee shall separate containers of incompatible wastes as

indicated in the Process Information, Attachment D, as required by 328 IAC
3.1-8 and 40 CFR 264.177(c).

4. The Permites must document compliance with Permit Condition [iL1.3. as
required by 329 1AG 3.1-9 and 40 CFR 264.17(c) and place this
documentation in the operafing record {Permit Condition K1)
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J. CLOSURE REQUIREMENTS

1. At closure, alt hazardous waste and hazardous waste residues must be
removed from the containment system. Remaining containers, liners,
bases, and soil containing or contaminated with hazardous waste or
hazardous waste residues must be decontaminated or removed, as
required by 329 IAC 3.1-9 and 40 CFR 264.178, and in accordance with
the Closure Plan contained in Attachment |

2. At closure, as throughout the operating period, unless the Permitiee can
demonstrate in accordance with 329 IAC 3.1-8 and 40 CFR 261.3(d) that
" the solid waste removed from the containment system is not a hazardous
waste, the Permitiee becomes a generaior of hazardous waste and must
manage it in accordance with all applicable requirements of 329 IAC 3.1
and 40 CFR 262 through 266. (329 |AC 3.1-8 and 40 CFR 264.178)

% Upon certification by the ownerfoperator and an independent registered
professional engineer that part or all of the storage facility has been
nroperly closed, those provisions of this permit which allow for the
continued operation of the closed portion of the facility are terminated. The
amount of wastes allowed to be stored is reduced to reflect the partial
closure of this facility. Waste types which were only authorized for storage
at the closed portion of the facility are deleted from this permit.
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IV. TANK STORAGE AND TREATMENT CONDITIONS

A, WASTE [IDENTIFICATION

1. The Permittee may store and/or treat a total volume of 198,357 gallons of
wastes identified in Attachment C in tanks, subject to the terms of this
permit. After the approval of the construction/installation of Tanks 5R-1
and 5D-1 as specified in the Compliance Schedule Conditions, an
additional 250 gallons of wastes in Tank 5R-1 and 2,250 gallons of wastes
in Tank 5D-1 may be stored and or freated resulting in a total volume of
200,857 gallons.

R0

The Permittee is prohibited from storing hazardous waste that is not
identified in Attachment C.

B. LOCATION OF TANKS The tanks are located as shown in the site plan in
Attachment B.

s DESIGN OF TANKS The Permittee shall construct, operate, and maintain ali
tanks as required by either 329 IAC 3.1-8, 40 CFR 284.181, or 264.192, as
specified in the Tank Storage Plan, Attachment D, which is incorporated herein by
reference.

it GENERAL OPERATING REQUIREMENTS

1. The Permittee shall not place hazardous wastes in the tank system if they
could cause the tank, its ancillary equipment, or a containment system to
rupture, leak, corrode, or otherwise fail. (329 IAC 3.1-9, 40 CFR
264.194(a))

Hazardous waste or treatment reagents must not be placed in a tank
system if they could cause the tank system to rupture, leak, corrode, or
otherwise fail within the projected life expectancy of the tank, to which the
hazardous waste or treatment reagent is regularly and routinely exposed.
The projected life expectancy is the time period in which the tank shell
thickness is reduced to a point where it no longer meets industrial
standards. The Permittee shall be able to document and demonstrate,
upon inspection by Agency representatives, compliance with the following:

The Permittee shall show compliance with 40 CFR 264.194(a) for
tanks by maintaining minimum design shell and bottom plate
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thicknesses or other tank structural integrity maintenance

mechanism based on accepied industrial tank standards such as
American Petroleum Institute (AP1), American Society of Mechanical
Engineers (ASME) and Underwriters Laboratory (UL). The facility
shall show compliance by any of the following methods:

a. Routine and systematic fank wall thickness testing utilizing
industrial standards and methodology shall be conducted at a
time interval of no more than five (5) years between each
testing.

b. Valid corrosivity testing data confirming that the waste or
reagents in the tank will not cause failure within the projecied
iife, based on the projected maximum corrosion rate.

c. Any other method which is determined to be essentially
equivalent to either of the above methods and is an accepted
industnial practice.

Tanks that fail any of the above test methods must be immediately
removed from service and replaced, repaired or serviced.

2. The total normal venting capacity shall be at least the sum of the venting
requirements for solvent movement and thermal effect. The total
inbreathing {(vacuum) venting capacity and the total outbreathing (pressure)
venting capacity shall be the following as specified in the table below cubic
feet of free air per hour (CFH). The actual capacity of the vent must be
determined by Section 1.5 of the API Standard 2000.

Inbreathing Qutbreathing
Tank ven’mg ven‘mg
capacity capacity
(SCEH) (SCFH)
1R 301 518
4 298 316
6 860 87%g
f 79 g7
18 460 479
19 460 479
20 444 AB3
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Inbreathing Cutbreathing

ventin ventin

Tank Capacitgy Capacigy

_ (SCFH) (SCFH)
21 480 479
22 460 479
23 460 479
29 498 - 514
HP24 - 883 108
52 287 306
53 287 306
| 54 287 306

The maximum input and output of the tank system shall not exceed 120
galions per minute.

The information contained in Permit Condition IV.D.2. and 3. is solely to
determine venting capacity for tank design. The Permittee is not required to
monitor for nor demonstrate compliance with the information in Permit
Condition IV.D.2. and 3. Furthermore, Permit Condifion IV.D.2. and 3. are
not enforceable except for calculating the venting capacity for tank design,

‘The Permiitee shall prevent spills and overflows from the tank or
containment systems using the methods described in Procedures to
Prevent Hazards, Attachment F. {329 JIAC 3.1-9, 40 CFR 284.194)b))

E. SPECIAL REQUIREMENTS FOR IGNITABLE OR REACTIVE WASTES

i

NEICVP1095E01

The Permittee shall not place ignitable or reactive waste in a tank system
or in the secondary containment system, unless the procedures described
in Attachment D are followed, as required by 329 IAC 2.1-9 and 40 CFR
264.198(a). '

The Permittee shall document compliance with Permit Condition IV.E.1. as
required by 329 1AC 3.1-8 and 40 CFR 264.17(c) and place this
documentation in the operating record (Permit Condition LK 1.},

The Permittee shall comply with the requirements for the maintenance of
protective distances between the waste management area and any public
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ways, streets, alleys, or an adjoining property fine that can be built upon, as
required in Tables 2-1 through 2-6 of the National Fire Protection
Association's Flammable and Combusiible Liquids Code. (328 |AC 3.1-8,
40 CFR 264.198(b))

= SPECIAL REQUIREMENTS FOR INCOMPATIBLE WASTES

1.

The Permittee shall not place incompatible wastes in the same tank system
or place hazardous waste in a fank system that previously held an
incompatible waste or material unless the procedures specified in
Attachment D are followed, as required by 329 IAC 3.1-8, and 40 CFR
264.198(b).

The Pemmittee shall document compliance with Permit Condition IV.F.1. as
required by 329 IAC 3.1-8 and 40 CFR 264.17(c) and piace this
documentation in the operating record (Permit Condition H.K.1.).

G. CONTAINMENT AND DETECTION OF RELEASES

1.

NEICVP1085E01

In order to prevent the release of hazardous waste or hazardous
constituents to the environment, the Permittee shall provide secondary

containment that meets the requirements of 328 1AC 3.1-9 and 40 CFR
264.193.

in the event of a leak or a spill from the tank system, from a secondary

containment system, or if a system becomes unfit for continued use, the
Permitiee shall {(pursuant to 329 1AC 3.1-8 and 40 CFR 264.196) remove
the system from service immediately and complete the following actions:

a. Stop the flow of hazardous waste into the system and inspect the
system to determine the cause of the release.

b. Remove waste from the system within 24 hours of the detection of
the leak to prevent further release and to allow inspection and repair
of the system. [f the Permittee finds that it will be impossibie to meet
this time period, the Permittee shall notify the Commissioner and
demonstrate that a longer time period is required.

if the collected material is a hazardous waste, it must be managed in
accordance with all applicable requirements. The Permittee shall
note that if the collected material is discharged through a point.
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source to U.S. waters or to a POTW, it is subject to requirements of
the Clean Water Act. If the collected material is released to the
environment, it may be subject to reporting under 40 CFR Part 302.

&, Contain visible releases to the environment. The Permittee shall
immediately conduct a visual inspection of all releases to the
environment and based on that inspection: (1) prevent further
migration of the leak or spill to soils or surface water and (2) remove
and properly dispose of any visible contamination of the soil or
surface water.

d. Close the systern in accordance with the Closure Plan, Permit
Attachment |, unless the following actions are taken:

i, For a release caused by a spill that has not damaged the
integrity of the system, the Permittee shall remove the
released waste and make any necessary repairs to fully
restore integrity of the system before returning the tank
system to service.

i For a release caused by a leak from the primary tank sysiem
to the secondary containment system, the Permittee shalt
repair the primary system prior to returning it to service.

2. For ail major repairs to eliminate leaks or restore the integrity of the
tank systemn, the Permittee must obtain a certification by an
independent, qualified, registered professional engineer that the
repaired system is capable of handling hazardous wastes without
release for the intended life of the system before returning the
system fo service. Examples of major repairs are: installation of an
internal finer, repair of a ruptured tank, or repair or replacement of a
secondary containment vault.

H. INSPECTION SCHEDULES AND PROCEDURES

1. The Permittee shall inspect the tank system, in accordance with Permit
Attachment F, and shall complete the items in Permit Conditions IV.H.2
and 3 as part of those inspections.

2. The Permittee shall inspect the overfill controls, in accordance with the
schedule in Permit Attachment F. {329 IAC 3.1-9, 40 CFR 264 195(a))
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3. The Permittee shall inspect the following components of the tank system
once each operating day: (328 IAC 3.1-8, 40 CFR 264.195(b})
a. Aboveground poriions of the tank system, if any, to detect corrosion
or releases of waste;

b. Data gathered from monitoring equipment (e.g., pressure or
temperature gauges) fo ensure that the tank system is being
operated according to its design; and

o8 Construction materials and the area immediately surrounding the
externally accessible portion of the tank system, including the
secondary containment system, to detect erosion or signs of
releases of hazardous waste (e.g., wet spots).

4. The Permittee shall document compliance with Permit Conditions IV.H.2
and 3 and place this documentation in the operating record for the faciiity.
(329 IAC 3.1-9, 40 CFR 264.195(d))

L. RECORD KEEPING AND REPORTING

1. The Permittee shall report to the Commissioner, within twenty-four (24)
hours of detection, when a leak or spill occurs from the tank system or
secondary containment system to the environment. {329 1AC 3.1-3, 40
CFR 264.196(1)). A leak or spill of one pound or less of hazardous waste,
that is immediately contained and cleaned-up, need not be reported. (329
IAC 3.1-8, 40 CFR 264.196(d)(2)). If the Pemmittee has reported the
release pursuant to 40 CFR Part 302, this report satisfies the requirements
of this Permit Condition. (329 IAC 3.1-9, 40 CFR 264.186(d)(1))

2. Within thirty (30) days of detecting a release to the environment from the
tank system or secondary containment sysiem, the Permitlee shall report
the following information o the Commissioner. (322 1AC 3.1-8,40 CFR
264 196(d)(3))

a. Likely route of migration of the release;

b. Characteristics of the surrounding soil {including soil composition,
geology, hydrogeology, and climate);

G Results of any monitoring or sampling conducted in connection with
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the release. If the Permittee finds it will be impossible to meet this
time period, the Permittee should provide the Commissioner with a
schedule of when the resuits will be available. This schedule must
be provided before the required thirty (30)-day submitial period
expires;

d. Proximity of downgradient drinking water, surface water, and
populated areas; and

e, Description of response actions taken or planned.
The Permittee shall submit to the Commissioner alf cerfifications of major

repairs to correct leaks within seven (7) days from returning the tank
system to use. (328 IAC 3.1-9, 40 CFR 264.198(f))

4. CLOSURE REQUIREMENTS

1.

NEICVP1095E01

t closure of a tank system, the Permitiee must remove or decontaminate
all waste residues, contaminated containment system components {liners
efc.), contaminated soils, sfructures, and equipment contaminated with
waste, and manage them as hazardous waste, uniess 329 IAC 3.1-6 and
40 CFR 261.3(d) applies. The procedures specified in the Closure Plan,
Attachment | shall be followed. (329 IAC 3.1-8, 40 CER 264.197(a})

3

Al closure or replacement of a tank or tanks within the tank system, the
Permittee must remove or decontaminate all waste residues and
contaminated containment system components (liners, etc.), and manage
them as hazardous waste unless 329 IAC 3.1-6 and 40 CFR 261 3(d)
applies. The decontamination procedures in the Closure Plan, Attachment
I shall be followed.

If the Permittee demonstrates that not all contaminated soils can be
practicably removed or decontaminated as required in 329 JAC 3.1-9 and
40 CFR 264.197(a), then the Permittee must close the tank system and
perform post-closure care in accordance with the closure and post-closure
care requirements that apply to landfills (328 1AC 3.1-9, 40 CFR 264.310;
In addition, for the purposes of closure, post-closure and financial
responsibility, such a tank system is then considered to be a landfill and the
owner or operator must meet all of the requirements for landfills specified in
3291AC 3.1-8, 329 JAC 3.1-15 and 40 CFR 264 Subpart G. {328 IAC 3.1-
8, 40 CFR 264.197(b))
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4, Upon certification by the owner/operator and an independent registered
professional engineer that part or all of this tank storage facility has been
properly closed, those provisions of this permit which allow for the
continued operation of the closed portion of the facility are terminated. The
amount of wastes allowed to be stored is reduced fo reflect the partial
closure of this facility. Waste types which were only authorized for tank
storage at the closed portion of the facility are deleted from this Permit.
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V. AIR EMISSION STANDARD CONDITIONS

A. PROCESS VENTS

The Permittee shall comply with all applicable requirements of 40 CFR Part 264,
Subpart AA, regarding air emission standards for process vents until the
information described in Permit Condition VIL. F. has been approved by IDEM's
Office of Land Quality.

B. EQUIPMENT LEAKS

The Permittee shall comply with all applicabie requirements of 40 CFR Part 264,
Subpart BB, regarding air emission standards for equipment.

C. TANKS AND CONTAINERS

The Permittee shall comiply with all applicable requirements of 40 CER Part 264,
Subpart CC, regarding air emission standards for tanks and containers.

D. RECORDKEEPING

The Permittee shall comply with all appiﬁcabie recordkeeping and reporting
requirements described in 40 CFR 40 CFR 264.1064, 264.1085 {Subpart BB) and
40 CFR 264.1089, 264.1080 (Subpart CC),

E. DUTY 10 COMPLY WITH FUTURE REQUIREMENTS

The Permittee shall comply with all self-implementing provisions of any future air
regulations promuigated by RCRA, as amended by HSWA.
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V]. CORRECTIVE ACTION CONDITIONS

A STANDARD REQUIREMENTS

1. Corrective Action At The Facility

In accordance with Section 3004(u) of RCRA (Indiana Code 13-22-2-5) and
the regulations promuigated pursuant thereto, the Permittee must institute
Corrective Action as necessary to protect human health and the environment
for all releases of hazardous waste(s) or hazardous constituent(s) from any
solid waste management unit (SWMU) or area of concern (ADC) at the facility,
regardless of the time the waste was placed in such units.

The Permittee may use the principles and procedures set forth in IDEM’s Risk
Integrated System of Closure (RISC) Technical Resource Guidance Document
and User's Guide, dated February 2001, and all revisions and additions
thereto, or other risk-based methodologies approved by IDEM’s Office of Land
Quality Permits Branch, as the basis for selecting risk-based end points that
‘will be used for the investigations, studies, interim measures, and corrective
measures under the permit. The Permittee shall perform all such work ina
manner consistent with, at a minimum, the RISC Technical Guide and Chapter
2 of the RISC Users Guide. The Corrective Action Scope of Work referred to
in the RISC Users Guide is included in Attachment J of this permit.

2 Corrective Action Beyond The Facility Boundary

In accordance with Section 3004(v) of RCRA {Indiana Code 13-22-2-5) and
the regulations promulgated pursuant thereto, the Permittee must implement
Corrective Action(s) beyond the facility property boundary, where necessary o
protect human health and the environment, unless the Permittee demonstrates
to the IDEM's satisfaction that, despite the Permittee's best efforts, the
Permitiee was unable to obtain the necessary permission to undertake such
actions. The Permittee is not relieved of all responsibility fo clean up a release
that has migrated beyond the facility boundary where off-site access is denied.
On-site measures to address such releases will be addressed under the
RCRA Facility Investigation, Corrective Measures Study, and Corrective
Measures implementation phases, as determined 1o be necessary on a case-
by-case basis.
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3. Nplfication

a. Fisld Activities

The Permittee shall notify IDEM at least seven (7) days befere engaging in
any field activities, such as weli drilling, installation of equipment, or
sampling. At the request of IDEM, the Permittee shall provide IDEM or jis
authorized representative split samples of all samples collected by the
Permittee pursuant to this permit. Similarly, at the request of the Permittee,
IDEM shall allow the Permittee or its authorized representatives to take
split or duplicate samples of all samples coliected by IDEM under this
permit,

bh. Submittals

Three (3) copies and cne (1) PDF copy on CD of all reports, plans, and
other submissions relating to or required by this permit shall be sent to:

tndiana Department of Environmental Management
OLQ Permits Branch — Mail Code 86-20

100 N. Senate Avenue

Indianapolis, IN 46204

Attention: Chief, Hazardous Waste Permit Section

B. IDENTIFICATION OF SWhMUs

1. Definitions

a. “Area of Concern (AOC)” means a unit or area that could potentially
produce unacceptable exposures or be a potential source of ground
water contamination, but the unit or area does not meet the
definition of a solid waste management unit.

b. “Facility” means all contiguous property under the control of the
owner/operator of a facility seeking a permit under Subtitle C.

&, “Hazardous waste,” as defined in 1C 13-11-2-99, means a solid
waste or combination of solid wastes that may cause or significantly
contribute to an increase in: mortality, serious irreversible illness, or
an incapacitating reversible illness; or pose a substantial present or
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potential hazard to human health or the environment. This term is
further defined in 40 CFR Part 261.3.

a. “Hazardous constituent” means any constituent identified in
Appendix Vil of 40 CFR Part 261, or any constituent identified in
Appendix IX of 40 CFR Part 264.

e. “Release” means any spilling, leaking, pouring, emitting, emptying,
discharging, injecting, pumping, escaping, leaching, dumping, or
disposing of hazardous wastes or hazardous constituents into the
environment, inciuding the abandonment or discarding of barrels,
containers, and other closed receptacles containing hazardous
wastes or hazardous constituents.

iy

“Solid waste” means any garbage, refuse, sludge, or other discarded
material, including solid, liquid, semisolid, or contained gaseous
material resulting from industrial, commercial, mining, or agricultural
operations or from community activities. This term is further defined
in 40 CFR Part 261.2. ‘
g. “Solid Waste Management Unit (SWMU)” means any discernable
unit, permitted or unpermitted, existing or historical, at which solid
wastes have been placed at any time, irrespective of whether the
unit was intended for the management of solid or hazardous wasle.
Such units include any area at a facility at which solid wastes have
been routinely and systematically released.

2. SWMUs and AQCs Requiring Corrective Action

Rased on the information Contai.ned in the administrative record, there are
currently no SWMUs or AOCs that require corrective action.

G NEWLY IDENTIFIED SWMUs OR RELEASES

1. Notification Reqguiremerts

The Permitiee shall notify the IDEM, within thirty (30) days of discovery, of
the following information requirements for any new SWMU identified at the
facility, in accordance with 329 IAC 3.1-13-1 and 40 CFR 270.14{d);
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a. the location of the unit on the site fopographic map;
b. designation of the type of unit;
C. general dimensions and structural description (supply any available
drawings);
d. when the unif was operated; and
e, speciﬁcaﬁcns of all waste(s) that have been managed at the unit.
2. Release Information

The Permittee must submit to the IDEM, within thirty (30} day of discovery,
all available information pertaining to any release of hazardous waste(s) or
hazardous constituent(s) from any new or existing SWMU.

3. Corrective Action

The IDEM will review the information provided in Condition V1.C.1. and 2.
above, and may as necessary, require further investigations or corrective
measures. The Permittee shall submit a written RF| Workplan to the
Section Chief of the Hazardous Waste Permit Section in accordance with
Condition VI.D.2.

CORRECTIVE ACTION ACTIVITIES

The major tasks and required submittal dates are shown below. Additional tasks
and associated submittal dates may also be specified in the Corrective Action
Activities Schedule (Condition VLF.).

1. interim Measures (IM)

d.

NEICVP1035E01

The Permittee may undertake interim mieasure activities to prevent
or minimize the further spread of contamination while long-term
remedies are pursued. An IM Workplan shall be submitied to the
IDEM for approval before the Permitiee initiates any remedial
activity. The interim measure(s) must be capable of being
integrated into any iong-term solution at the facility.
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b. In the event the Permitiee identifies an immediate threat to human
health or the environment, the Permitiee shall immediately notify the
Section Chief orally and in writing within seven (7) days
summarizing the immediacy and magnitude of the potential threat to
human heatlth or the environment.

Upon receiving this information, the IDEM will determine if an IM
Workplan is necessary. if one is necessary, the Section Chief will
send a notice to the Permittee requiring the submission of an IM
Workplan. Within twenty-one (21) days after receiving this notice,
the Permittee shall submit to the Section Chief a workplan for
approval that identifies the interim measure(s).

The workplan should be consistent with and integrated into any
long-term solution at the facility. In addition, the following Interim
Measure schedule shall be inifiated:

i, Within five (5) days, the Permittee shall provide an alternate
water supply to parties that have a contaminated water
supply well,

i. Within seven (7) days, the Permittee shall submit a report
to the Section Chief detailing the activity pursued and a plan
for further Interim Measures activity;

iii. Within seven (7) days following the Section Chief's
transmission of comments, the Permitiee shall revise the plan
in accordance with the comments; and

iv. Within seven (7) days following the IDEM’s approval or
modification of the plan, the Permittee shall implement the
revised plan in accordance with the schedule therein.

2. RCRA Facility Investigation (RFD

The Pemmittee shall conduct an RF1 to thoroughly evaluate the nature and
extent of the release of hazardous waste(s) and hazardous constitueni(s)
from all SWMUs and AOCs identified as requiring an RFL
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RFi Workplan

The Permittee shall submit a written RFI Workplan to the Section
Chief within ninety (80) days after written notification by the Section
Chief that further investigation is necessary.

The IDEM will approve, modify and approve, or disapprove and
provide comments on the Workplan in writing to the Permittee.
Within sixty (60) days of receipt of such comments, the Permittes
shall provide a response to the IDEM’s comments.

RFl Implementation

Within thirty (30) days of the IDEM's written approval of the RF
Workplan, the Permittee shall implement the plan according to the
terms and schedule contained therein.

RFI Report

Within ninety (90} days after the completion of the RF1, the
Permittee shall submit an RFI Report to the Section Chief. The RFI
Report shall describe the procedures, methods, and results of the
RFI. The report must contain adequate information to support
further corrective action decisions at the faciiity. After the Permitiee
submits the RFI Report, the IDEM shail either approve or disapprove
the report in writing. If the IDEM disapproves the report, the Section
Chief shall notify the Permittee in writing of the deficiencies. The
Permittee has sixty (60) days after receipt of the IDEM’s comments
to submit a revised RF! Report to the Section Chief.

Determination of No Further Action

.

Permit Modification

After compietion of the RFI, and based on its results and other
relevant information, the Permitiee may submit an application to the
Section Chief for a permit modification under 40 CFR 270.42 to
terminate the corrective action tasks of the Corrective Action
Activities Schedule for all or a portion of the facility. Tasks identified
in Permit Condition VLF. for the SWMUs. solid waste management
areas (a group of SWMUs in an area to be addressed as a single
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unif), and/or the AOCs identified in the modification (for a
determination of no further action) shall be stayed pending a
decision by IDEM. This permit modification must conclusively
demonstrate that there are no releases of hazardous waste(s),
including hazardous constituents, from SWMUs or AOCs at the
facility that pose a threat to human health or the environment.

If, based upon review of the Permittee's request for a permit
modification, the resulis of the completed RFI, and other information,
IDEM determines that releases or suspecied releases that were
investigated either are nonexistent or do not pose a threat to human
health or the environment, IDEM will grant the requested
modification

b. Further !r}vestiqations

A determination of no further action shall not preclude the IDEM
from requiring further investigations, studies, or remediation at a
later date, if new information or subsequent analysis indicates that a
release or likelihood of a release from a SWMU or AOC at the
facility is likely to pose a threat to human heaith or the environment.
In such a case, the IDEM shall initiate a modification fo the
Corrective Action Activities Schedule to rescind the determination
made in accordance with Condition V1.D.3.a. Additionally, the IDEM
may determine that there is insufficient information on which to base
a determination, and may require the Permittee to perform additional
investigations as needed to generate the needed information.

4, Corrective Measures Study (CMS) and Remedy Selection

if the IDEM determines, based on the results of the RFI and other relevant
information, that corrective measures are necessary, the Section Chief will
notify the Permittee in writing that the Permittee shall conduct a CMS. The
purpose of the CMS is to develop and evaluate the corrective action
alternative(s) that will satisfy the performance objectives specified by the
IDEM. The CMS shall be conducted within sixty (60) days of notification by
the Section Chief that the CMS is required. This period of time may be
extended by the Section Chief if necessary to adequately compiete the
CMS. Note that this process can be significantly shortened by the
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selection of presumptive remedies (i.e, remedies that are known to be
effective). Additional tasks and associated submittal dates may also be
specified in the Corrective Action Activities Schedule (Condition VLF ).

a. CMS Report

Within sixty (60) days after the completion of the CMS, the Permitiee
shall submit a CMS Report to the Section Chief. The CMS Report
shall summarize the results of the investigations for each remedy
studied and must include an evaluation of each remedial alternative.
After the Permitiee submits the CMS Report, the IDEM shall either
approve, modify and approve, or disapprove the Report. If the IDEM
disapproves the Repori, the Section Chief shall notify the Permittes
in writing of the deficiencies. The Permittee has sixty (60) days after
receipt of the IDEM’s comments to submit a revised CMS Report to
the Section Chief. The CMS Report, as approved, becomes an
enforceable condition of this permit.

b. CMS Remedy Selection

The IDEM will select a corrective measure for implementation based
on the following factors. The corrective measure selected for
implementation must: (1) be protective of human health and the
environment; (2) attain media cleanup standards; {3) control the
source(s} of releases so as fo reduce or eliminate further releases of
hazardous waste(s) (including hazardous constituent(s)); (4)
minimize the transfer of contamination from one environmental

. medium to another; and (5) comply with all applicable standards for
management of wastes.

It two or more of the corrective measures studied meet the threshold
criteria set out above, the IDEM will choose among alternatives for
Corrective Measures Implementation by considering remedy
selection factors including: {1} long-term reliability and effectiveness:
(2) the degree to which the corrective measure will reduce the
toxicity, mobility or volume; (3) the corrective measure's short-term
effectiveness; (4) the corrective measure's implementability; and (5)
the relative cost associated with the alternative. In selecting the
corrective measure(s), the IDEM may also consider such other
factors as may be presented by site-specific conditions.
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Permit Modification

Within thirty (30) days of IDEM's selection of a corrective measure, IDEM
or the Permitfee will initiate a permit modification, pursuant to 40 CFR
270.41 or 40 CFR 270.42, respectively, for the implementation of the
corrective measure(s) selected. No permit modification fees are required
for any modifications submitted under this condition.

Corrective Measures mplementation (CM{)

a. if the corrective measure(s) recommended in the Corrective
Measures Study Report is (are) not the corrective measure(s)
selected by IDEM after consideration of public comments, the
Section Chief shall inform the Permitiee in writing of the reasons for
such decision. Thirty (30) days afier the effective date of the permit
modification, the Permittee shall implement the corrective
measure(s). :

b. Financial Assurance

As part.of the permit modification of this permit to incorporaie the
CMI, the Permitiee shall provide financial assurance in the amount
specified in the IDEM-approved CMS Report as required by 40 CFR
264.101(b) and (c}.

incorporation of plans and reporis

All approved plans and reports prepared for this permit shall be
incorporated into this permit on the date the Section Chief or his/her
designee approves such plan or report.

. DISPUTE RESOLUTION

1.

NEICVP1095E01

If IDEM disapproves or modifies and approves any submission required by
Condition VI of the permit, IDEM shall provide the Permittee with a writien
notice setting forth the reasons for the disapproval or modification and
approval.

If the Permittee disagrees, in whole or in part, with any written decision
concerning IDEM's disapproval or modification and approval of any
submission required by Condition V1 of the permit, the Permittee shall notity
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IDEM of the dispute. The Permittee and IDEM shall informally, and in good
faith, endeavor to resolve the dispute,

If the Permittee and IDEM cannot resolve the dispute informally, the
Permittee may pursue the matter formally by submitting a written statement
of position to the Commissioner or histher designee, within twenty-eight
(28) days of receipt of IDEM's written disapproval or modification and
approval. The Permittee's statement of position shall set forth the specific
matiers in dispule, the position that the Permittee asserts should be
adopted as consistent with the requirements of the permit, the basis for the
Permittee's position, and shall include any supporting documentation. If
the Permitiee fails to follow any of the requirements contained in this
paragraph, then it shall have waived its right fo further consideration of the
disputed issue. The IDEM decision fo discontinue further consideration
under this condition shall constitute a final agency action.

IDEM and the Permittee shall have an additional fourteen {14) days from
the date of the Commissioner's receipt of the Permittee’s statement of
position to meet or confer to attempt to resolve the dispute. This time
period may be extended by IDEM for good cause. If agreement is reached,
the Permittee shall submit a revised submission, if necessary, and shali
implement the submission in accordance with such agreement.

If the IDEM and the Permittee are not able o reach agreement within the
14-day period, or such longer period corresponding to IDEM’s extension for
good cause, the Permitiee may submit any additional written arguments
and evidence not previously submitted, or further explain any arguments or
evidence previously submitted, to the Commissioner. Based on the record,
the Commissioner, or delegate, will thereafter issue a written decision that

- shall include a response to the Permittee’s argumenis and evidence. This

written decision will constitute final agency action.

Notwithstanding the invocation of this dispute resolution procedure, the
Permittee shall proceed to take any action required by those portions of the
submission and of the permit that IDEM determines are not substantially
affected by the dispute. The activity schedule for those portions of the
submission and of the permit which are substantially affected by the
dispute shall be suspended during the period of dispute resolution.
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F. CORRECTIVE ACTION ACTIVITIES SCHEDULE

Activity Due Date
1. IM Workplan 21 days after notice by the Section
Chief or his/her designee
2.  RFlIWorkplan 80 days after effective date of permit
3. Notification of newly identified 30 days after discovery
SWhs
4. RFIWorkplan for newly identified 90 days after receipf of Section Chief's
SWMUs notification
5. RF! Woerkplan modification 50 days after receipt of Section Chief's
comments
8, RFI Iimplementation 30 days after RFI Workplan approved
7. RFi Répart 90 days after completion of RFi
8. RFI Report Modification 60 days after receipt of Section Chiefs
comments
g. Progress Reports on Tasks | Semi-annually; 1o coincide with
through IV (See Corrective groundwater reporting if possible

Action Scope of Work)

10. CMS Report 80 days after receipt of Section Chiefs
notification

11. CMS Report modification 60 days after receipt of Section Chief's
comments

12 Permit Modification for Corrective 30 days after receipt of Section Chief's
Measure Implementation notification (Modification may be a
Class 1, 2, or 3 at Section Chief's
discretion)
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13. CMI Program Plan 30 days after effective date of permit
modification

14. CMI Program Plan Modificatfion 30 days after receipt of Section Chiefs

comments
15. CMIl Reports Semi-annuaily; to coincide with
groundwater reporting if possible
16. CMI Report Modification 30 days after receipt of Section Chief’s
comments
17. Operation and Maintenance Semi-annually; to coincide with
Progress Reports groundwater reporting if possible

The IDEM may, at the facility's request, grant extensions to the time frames listed
in this section. IDEM-approved time extensions will not require a permit
modification.

G. FORCE MAJEURE

“Force Majeure,” for purposes of this Permit, is defined as any event arising from
causes beyond the control of the Permittee that delays or prevents the
performance of any obligation under this Permit despite Permittee's best efforts to
fulfill the obligation. The requirement that the Permittee exercise "best efforts to
fuifili the obligation” includes using best efforis to anticipate any potential force
majeure event as it is ocourring and best efforts to address the effécts of any
potential force majeure event as it is occurring and following the potential force
‘majeure event, such that the delay is minimized to the greatest extent possible.
"Force Majeure” does not include financial inability to complete the work required
by this Permit nor any increases of costs to perform the work.

The Permittee shall notify IDEM by calling within three (3) calendar days and by
writing no later than seven (7} calendar days after any event which the Permitiee
contends is a force majeure. Such notification shall describe the anticipated length
of the delay, the cause or causes of the delay, the measures taken or to be taken
by the Permittee fo minimize the delay, and the timetable by which these
measures will be implemented. The Permittee shall include with any notice all
available documentation supporting its claim that the delay was atfributable to a
force majeure. Failure to comply with the above requirements shall preclude the
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Permittee from asserting any claim of force majeure for that event. The Permitiee
shall have the burden of demonstraiing that the event is a force majeure. The
decision of whether an event is a force majeure shall be made by IDEM. Said
decision shall be cornmunicated to the Permiitee.

if a delay is attributable to a force majeure, IDEM shall extend, verbally orin
writing, the time period for performance under this Permit by the amount of time
that is attributable to the event constituting the force majeure. Any final
determination by IDEM under this section shall be reviewable under IC 4-21.5.
However, if the Permittee appeals an IDEM decision concerning force majeure, the
accrual of penalties will be suspended during the review of that appeal.
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VIl. COMPLIANCE SCHEDULE CONDITIONS

A, Within thirty (30) days of the effective date of this permit, provide the anticipated
construction date of all of the proposed container storage area and tank systems.
If the anticipated construction date is more than 365 days from the effective date
of this permit, provide an annual update by December 31 of each year regarding .
the status of these unils until completion of Conditions VII. B and C below

B. For the proposed container storage areas for solids only (Area 4 South Pad and
Area 5 North Pad), and for solids and liquids (Area 5 Cylinder Room and Area 9),
the Permittee must comply with the following:

1. Fifteen (15) days prior to beginning construction, notify IDEM of the
intended construction start date.

Z, Within fifteen (15) days of completion of construction of each container
storage area and its secondary containment system, as applicable, submit
to IDEM a letter, pursuant to Permit Condition 1.D.11, confirming that the
container storage area was constructed in accordance with Attachment D
of this Permit.

3. The Permitiee may begin storing hazardous waste in these container
storage areas, and the maximum permitied capacity for the storage of free
liquids in containers will be increased as per the following table if:

a. the Permitiee has received approval from {DEM on the installation of
ihe container storage area and the appizcabse secondary
containment system, or

b. fifteen (15) days has passed since the submittal of the letter
specified in Condition VIi. B.2 without any indication from IDEM of its
pians to inspect or reguest for additional information on the
container storage area and its secondary containment system.

Container Storage Solids Solids &
Area {galions} Liguids
{gallons)
Area 4 South Pad 14,080 O
Area 5 North Pad 10,5680 0
Area 5 Cylinder Room 6500
Area 9 17,600
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C. For the proposed tanks {Tank 5R-1 and 5D-1), the Permittee must comply with
the following:

1. Fifteen (15) days prior to beginning construction, notify IDEM of the
intended construction start date.

2. Within fifteen (15} days of completion of construction/installation of each of
the tank systems, submit to IDEM a letter, pursuant to Permit Condition
1.D.11, confirming that the tank system has been installed in accordance
with Attachment D of this Permit, along with tank tightness testing report as
per 40 CFR 264.192(d).

3. The Permittee may begin storing/treating liquids in the tank system, and
the maximum permitied capacity for the storage of wastes in tanks will be
increased per the following table if:

a. Tradebe has received approval from IDEM on the installation and
tightness testing of tank system, or

b. fiteen (15) days has passed since the submittal of the letter
specified in Condition VII. C.2 without any indication from {DEM of
its plans to inspect or request for additional information on the tank

sysiem.
Tank Capacity ]
{galions) f
"BRA ' 250 |
{ i
! 5D-1 2,250 1

D. Within thirty (30) days of the issuance of this permit, submit to {DEM for approval
supporting documentation to demonstrate that the closure cost estimates in
Attachment | of this permit are adequate for closure by a third party. The closure
cost estimates must show how the following items were determined:

1 Quantities of
a. Wastes types (e.g., containerized liquids, Haz — Liquid Aerosols)
b. Decontamination fluids (€.9., gaislﬁ2 x area decontaminated)
c. Sample Analysis (e.g..X samples/area x Y areas)

2. Disposal Cost/Unit (e.g., third party costs)

NEICVP1085E01 Appendix D
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Page 52 0£32

Wodifisd Jamary 2012

A. Transportafion Costs (e.g., how many trucks, distance fraveled, costimile)

Alternatively, the Permiftes may support the closure cost estimate using the
EpA's CostPro Software version 6.0 or greater. If using CostPro, provide an
slectronic copy of the CostPro computer file (*.cstpro) generated for Tradebe.

£ - Whihin sixty (60) days of the issuance of this permit, submit updated financial
sssurance documentation o IDEM for approval. IDEM may grant an exiension for
updating the fnandial assurance, If documentation submitted in compliance with
Condition V1. D has been submited to IDEM for approval.

o Within ninety {80) days, submit the following support documentation to allow for
an exemption from Subpart AA reguirements: :
1. Certification stating that the regulated tem:
a. is in compliance with applicable reguiations under Part 80, Part 61,

or Part 63 of the Clean Alr Act (CAA); and,
“b. air emnissions are controlied through instaliation of a control device

35 required under the applicable CAA regulations.

2. Identification number of each regulated Hem.

3. A fist of applicable regulations under Part 60, Part 81, or Part 63 of the
CAA Tor the regulated item.

4. A sumnmary of how the permittee complies with the applicable regulations

under Part 80, Pari 61, or Part 63 of the CAA for the regulated ffem.
5. Copies of al records and other documentation required specifically by the
A0 CFR Part 60, Part 61, or Part 63 regulations o document or
demonstrate that the unii, process vent, or equipment component is
currently in compliance through use of the appropriate emission control
equipment or work practices. : '

The Permitiee may temporarily store ignitable wasles in containers within the 50-

soot setback area from the property line as described in Attachment B, Appendix

B-3 subject to the following:

L4 1 Drovide IDEM a copy of the varance letier from the Indiana Department of
Homeland Security (DHS) for the storage of the SDS feed stock material. If
a letter is not provided by DHS, provide the name(s), phone number(s),
and details of any meeting held with DHS, including the date of the DHS
approval for the variance. .

2. Notify IDEM at least 15 days prior to the slorage of ignitable wastes within
the 50-foot setback area described in Aftachment B, Appendix B-3.

a. Notify IDEM upon rernoval of all the ignitable wasies, excluding rallcars,
stored within the 50-foot setback area.

.
gy
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URITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEGIONG
1445 BOSE AVENUE, SUITE 1200
DALLAS T 782022753

TAW 27 2017

Mr. Estuardo Silva

Waste Permits Administrator

Louisiana Department of Environmental Quality
P.O. Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  United States Environmental Protection Agency (EPA) Region 6 Comments for
Draft Solid Waste Permit and Technieally Complete Solid Waste Permit
Application (December 22, 2016) for the Thermaldyne, LLC facility located in
Port Allen, West Baton Rouge Parish, Louisiana; EPA 1D ARD(89234884;
Permit No. 11H-RNZ,

Dear My, Silva:

At the request of the Louisiana Department of Environmental Quality (LDEQ), EPA Region
& reviewed the Draft Solid Waste Permit and Technically Complete Solid Waste Permut
Application for the facility referenced above. In the application, the facility states that itis a
petroleum refinery (SIC code 2911) and claims an exclusion for bandling oil-bearing
hazardous sccondary materials in a refinery process based on LA.C. 33:V.105.D.0. 1.4 The
Federal reference for this exclusion is 40 CFR 261.4(a)(12)(1). Region 6 provided an initial
response to LDEQ on the facility’s exclusion claim on December 20, 201 6 (sec enclosure).
The following comments are provided in response to LDEQ’s public comment period on the
facility's draft permit, which closes on January 23, 2017,

To conduct our review, we evaluated the backgreund documents used to develop the
exclusion. The Background Listing Document (BLID) was developed as part of the
rulemaking process for excluding oil-bearing hazardous secondary materials from the
definition of solid waste under the Resource Conservation and Recovery Act (RCRA)
Subpart C regulations. The BLD examined numerous refineries and their operations 1n order
to establish the identified exclusion, including the types and quantities of materials generated
at these refineries, as well as, the processes that comprise petroleum refining into which these
materials are ultimately inserted. All petroleum refineries that were reviewed shared at least
two elements: the facility used erude oil as a feedstock to develop a finished product. As
noted in the BLD, EPA relied upon the Department of Energy (DOE) Peiroleum Supply
Annual from 1992 to identify the universe of petroleum refineries potentially affected by the
rule. DOE's Energy Information Administration defines Petroleum Refinery as an
installation that manufactures finished petroleum products from erude oil, unfinished oils,
natural gas liquids, ether hydrocarbons, and alcohol
(https://www.eia.gov/tools/glossary/index.cim?id=P}.

The exclusion is conditioned upon the oil-bearing secondary materials from a petroleum
refinery being inserted into the same petroleum refinery where they are generated, or sent

) rrernel Addrene { e spa goviragdonss
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directly to another petroleum refinery. However, in the preamble to the Final Rule adopting
the current Federal oil-bearing hazardous secondary materials exclusion, EPA stated its
concern regarding materials that are generated at one petroleum refinery that are sent to an
mtermediate non-refinery facility for processing. That is to say, that as a condition of the
exclusion, the hazardous secondary materials are at the generating facility or at the receiving
facility, or in transit between. The materials lose the exclusion if they are not processed at a
petroleum refinery facility. The material must remain in the petroleum manufacturing
process. (See 63 F R 42110, at 42118, August 6, 1998). The processing of oil-bearing
hazardous secondary materials in units such as centrifuges and thermal desorption units is not
uncommon. While EPA has not defined Thermal Desorption Unit in regulation, in September
2012 (https://clu-in.org/download/Citizens/a citizens guide to_thermal desorption.pdf)
EPA identified thermal desorption units as a treatment technology when it stated “thermal
desorption removes organic contaminants from soil, studge, or sediment by heating them in a
machine...to evaporate the contaminants.”

In correspondence between the facility and the LDEQ, the facility claims that the unit is
using fractionation to produce a residual fuel oil. However, EPA does not agree that this
process renders the facility a petroleumn refinery for purposes of RCRA regulation. The
application of heat to distill (separate) hydrocarbons from a matrix is not sufficient to define
a facility as a petroleum refinery for the purposes of the exclusion mentioned here. If it were,
a variety of other facilities might also meet the definition of petroleum refinery. EPA has
described refining operation in correspondence, including a 1991 letter by David Bussard,
Director of the Characterization and Assessment Division of EPA to Frank Dixon, “the
Agency does not consider used oil-based processes that produce fuel to be refining
operations ‘(in spite of the use of distillation) because they do not produce fuels from crude
oil.”” Furthermore, “the Agency clearly did not intend for used oil distillation processes (and,
by extension, other oil recovery processes) to be considered petroleum refining processes,
even when oil-bearing petroleum refining hazardous wastes are used as a feedstock in the
used oil distillation process.”
(https://yosemite.epa.gov/oswircra.nst/eade50de6214725285256b100063269d/7FOABBEFA9
A2DC7108525670F006BE49D/$file/11574 . pdf)

In summary, based on our review of the draft permit and the applicable regulations and
background documents, and the information provided via conference call with the facility
and LDEQ on January 13, 2017, we are of the opinion that this facility is not a refinery and
would not qualify for the exclusion referenced above. Specifically, the facility is not engaged
in processes indicative of refinery operations. In the facility permit application, the
Operational Plan and the Waste Acceptance Plan identify wastes from a variety of sources
that could be outside the refinery process. The “fractionation” performed by the facility is not
the type of fractionation indicative of a refinery. This facility would be appropriately
classified as SIC code 4953 (Refuse Systems) as this facility is applying a treatment
technology to recover a product from a hazardous waste. As such, we would expect the
facility to be permitted with a RCRA Subpart C Hazardous Waste Permit for the thermal
treatment of a hazardous material,
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In addition, generators of the oil-bearing hazardous secondary materials are required to
manifest this material as a hazardous waste and they have the responsibility to send it to a
properly permitted RCRA facility for treatment. Failure to do so may result in an
enforcement action on the generator of the hazardous waste.

If you have any questions regarding this letter, please contact me at (214) 665-8022.

Sincerely,

SR

Susan Spalding

Associate Director for RCRA
Hazardous Waste Branch
Multimedia Division, EPA Region 6

Enclosure

oB! Ann Finney (LDEQ)
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7 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
§ REGION 6
o G@“ 1445 Ross Avenue, Sunite 1200
L pRONE

Dallas, Tgxas 75202-2733

DEC 2 0 2015

Estuardo Silva

Administrator Waste Permits Division
Louisiana Department of Environmental Quality
602 N. Fifth Street

Baton Rouge, Louisiana 70802

RE:  United States Environmental Protection Agency (EPA) Region 6 Review of the Solid Waste
Standard Permit Application (January 8, 2016) for the Thermaldyne, LLC facility located in Port
Allen, West Baton Rouge Parish, Louisiana; EPA ID ARD089234884; Permit No. 11H-RN2.

Dear Mz, Silva:

We have completed our review of the solid waste permit application for the facility referenced above. In the
application, the facility states that it is a refinery (SIC code 2911) and claims an exclusion for handling oil-bearing
secondary materials based on L.A.C. 33:V.105.D,1.1.1. The federal reference for this exclusion is 40 CFR
261.4(a)(12)(). ‘

Based on our review of the application and the facility, we are of the opinion that this facility is not a refinery and
would not qualify for the exclusion referenced above. Specifically, we do not find that the facility is engaged in
processes that would be indicative of a refinery, such as using crude oil for fractionation, distillation, or cracking
for the production of gasoline, kerosene, residual fuel oils, and lubricants. The Background Listing Document
examined numerous refineries and their operations in order to establish the exclusion identified about. All the
refineries reviewed shared at least two elements: the facility used (1) crude oil to develop a (2) finished product.
This facility does neither. Rather, the facility is receiving a hazardous secondary material from a refinery to treat
and recover an oil product that will be sent back to a refinery for further processing. As such, we would expect the
facility to be permitted with a RCRA. Subpart C Hazardous Waste Permit for the thermal treatment of 2 hazardous
material, "

Furthermore, generators will have to manifest this material as a hazardous waste with the responsibility to send it
to a properly permitted RCRA facility for treatment. Failure to do so may result in an enforcement action on the
generator of the hazardous waste.

If you have any questions regarding this letter, please contact me at (2 14) 665-6669,

Sincerely, < -

Kishor Fruitwala, Ph.D., P.E.
Chief, RCRA Permits Section
Multimedia Division, EPA Region 6

ce: Ann Finney (LDEQ)
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Environmental Technology Council

FR1Z2 EBth Sireer, NW

By Certified U.8. Mail SuibeA |
YWashington, DC 20036

s . . Tel: (202) 7TE3-U8TY
Electronic copy of this letter available at: Fax: {2023 T37-2038

http://etc.org/media/7229ETC-Letter-to-Cynthia~-Giles-re-TDUs.pdf www.ele.org
July 29, 2016

Ms. Cynthia Giles, Assistant Admunistrator

Office of Enforcement and Compliance Assurance

LS. Environmental Protection Agency (Mail Code 2201A)
1200 Pennsylvania Ave, NW

Washington, DC 20460

Re:  Request For A Meeting To Discuss Inconsistent Compliance
For Thermal Desorstion Units That Process Hezardous Wasie

Diear s, Ghles:

The Environmental Technolegy Couneil, the trade association for the hazardous waste
management industry, requests a meeting to discuss inconsistent enforcement and compliance
policies being applied by different EPA regional offices to so-called Thermal Desorption Units
(TDUs) that are used 1o thermally destroy hazardous wastes. Due to the sigmificance of this
matter, a meeting is requested at your earliest apportunity so that we can discuss measures to
better insure enforcement consistency for the hazardous waste industry,

Who we are

The Eavironmental Technology Council (ETC) is a national frade association whose mission {s “to
promoete the protection of public health and the environment through the adoption of
environmentally sound procedures and technologies for recyeling and detoxifving industrial
wastes and by-products and properly managing and disposing of wastes and waste residues.” See
wiwar.efe,org. Consisient with this mission, ETC members have o substantial interest in insuring
consistency on how environmental compliance requirements are applied within our industry.

Why we've contacted you

ETC understands that the Office of Enforcement and Compliance Assurance (OECA) will
address pollution problems that impact American communities through vigorous civil and
criminal enforcement that targets the most serious water, air and chemical hazards. As part of
this mission, OECA works to advance envivonmental justice by protecting communilics most
vulnerable to pollution. Due to the human health risks and environmental justice concerns of
burning hazardous wastes in TDUs without a permit under the Resource Conservation and
Recovery Act (RCRA)Y, ETC believes that OECA should be briefed on the serious matter.
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Vnited States Environmental Protection Apany

BE: Renuest for a Menting ~ Ineansistent Complisnce Policies Tor Hazardous Waste Processing TDUx
Suly 29, 21
Page 2 :}i’%

Who this matter concerns

Tradebe Treatment and Recveling, LLC ("Tradebe™), located at 4343 Kennedy Avenue, East
Chicago, Indiana, owns and operates two TDUs that process significant vohunes of hazardous
waste. Tradebe’s overall operations include hazardous waste fuel blending, lab pack depacking
and bulking, tank storage and treatment, and container storage, all of which are subject to RURA
Permit USEPA ID # IND 000646943, However, the two TDUs for thennally destroying
hazardous wastes are allegedly “exempted” from the mmpam s RORA permut. Tradebe uses the
TDUs to treat an extensive list of hazardous wastes such as “paint waste, solvent soaked rags,
resins, polymers, plastics, production debris, and discarded commercial chermicals” as advertised
in their own sales brochure {Attachment A herato), As EPA is aware, the term “treatment” i3
broadiy defined in RCRA to include “any method, technique, or process” that is designed to
change “the physical, chemical, or biological character or composition of any hazardous waste,”
The Tradebe TDUs are engaged in thermal destruction of a significant portion of the hazardous
waste feed to those unite in addition to desorbing some organic compounds for recovery, By
statute and regolation, any “person owning or operating an existing factlity ... for the treatiment,
storage, or disposal of hazardous waste” must have a permit issued under RCRA. 40 CF.R. §
270.1(b).

Tradebe's TDUs have a combined total maximum throughput rate of 78,000 tons of hazardous
waste per year, which is comparable to a large, conmmercial RCRA-permitted incinerator,

Inconsistent enforcement between EPA Region 5 and other EPA regional offices

EPA Region 3 has not required Tradebe to include the TDUs within the company’s current
ROURA permit and has not taken any enforcement action with respect to the ongoing thermal
destruction of hazardous wastes in those units. In contrast, in 2008 EPA Region 6 pursued an
enforcement action against Rinece Chemical Industries in Benton, Arkansasg, for thermal
destruction of hazardous wastes in a TDU without 8 RCRA permit. The Federal district court
agreed with Region 6 and ordered Rineco to obtain @ RORA permit or cease its TDU operations.
United States v. Rineco Chemical Industries, Inc., 2009 WL 801608 (E.D. Ark. 2009
{Attachiment B). Likewise, EPA Region 6 entered into a Consent Agreement and Final Order
with US Ecology Texag, Inc. and TD*X Associates L.P. to require a RCRA permit for thermal
destruction of hazardous wastes in a TDU. httpa,»{»u%miic epa.gov/OA/RHC/EPAAdmIn.nal
Filings/77636784 A1 5FAVCCRSZSTEDS001 BBF4A3/SFilefusecology2.pdf. Recently, EPA Region
& submitied comments on a deaft RCRA permit for twe TDUs to be operated by Chemical Waste
Management 1o Carlyss, Louistana, confinming that the RCRA permit should include controls
similar to a hazardous waste incinerator {Attachment C).

The positions of EPA Region 3 and EPA Region 6 with respect to RORA penmits and
enforcement for TDUs that thermally destroy hazardous wastes means that hurman health and
environmental protection depends on the region where a TDU is located, not on consistent EFA
enforeement and compliance. The conflicting positions of EPA Region 3 and Region 6 also
create an unlevel regulatory program for the hazardous waste industry.
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{nited Ststes Ervicenmental Protection Agency

HE: Reguest for s Mecting — Inconsistent Compliance Polivies for Hazardous Waste Processtog THUs
duly 39, 2016

Page 3 of &

Thermal destruction of hazardous waste in TDLUs

There can be no doubt that the Tradebe TDUs are engaged in the thermal destruction of 2
significant portion of the hazardous waste feed, even if they are also engaged in some recovery
of liquid organics through desorption. The fact that the TDUs are used to recover organics does
not exempt the thermal destruction of hazardous wastes from RCRA requirements. Thermal
destruction 18 demonstrated by the following:

1. A mass balance of the hazardous wastes fed to the Tradebe TDUs compared to the recovered
organics. metal, and other residuals, reveals that a significant volume of waste feed is
thermally disposed. The court in L8 v Bireco used this mass balance fest to determine that
Rineco's TDU was engaged in unregulated thermal destruction in violation of RCRA. The
court used Ringco's own documentation to show that a substantial percentage of waste fed to
the unit “was unaccounted for, i.¢., disposed of, burned, or incinerated in the treatment
process”, 2009 WL 801608 at 9. Per Tradebe’s own advertising brochure {Attachment A),
Tradebe processes 36,000 tons of hazardous waste per year in the TDUs and recovers only
7.000 tons of scrap metal and 10,200 tons of solvent, Even accounting for an estimated
10,000 tons of other residuals, primarily water and char, only 27,000 tons of hazardous waste
feed can be sccounted for on a mass balance basis. That means that at least 9,000 tons of
nazardous waste, or 25% of the waste feed, is thermally destroved in the TDUs per year
without a RCRA permit.

=

There are no contrels on the bazardous wastes that are fed to the TDU s, and the feed 13 not
restricted 1o wastes with recoverable hvdrocarhons. According to Tradebe, the TDUs can
accept a broad range of hazardous wastes including paint waste, rags, resing, polymers,
plastics, production debris, and discarded commercial chemicals. Many other types of
hazardous wastes are available on-site and no permit or other restrictions apply to the waste
feed, It is essential for a RCRA-regulated thermal treatment facility to restrict the
composition of the feed so that emissions of hazardous chemical compounds do not exceed
preseribed emission limits. A RCRA permit is required so that appropriate feed limits can be
established for the TDUs. This is particularly important because, while some of these wastes
may vield organies for recovery, the remaining waste materials are thermally destroyed in the
TDUs' heated rotating drums, while non-condensable gases are burned i flaves that are an
integral part of the dispesal operation,

tod

There are no operaling parameter Hmits on temperature, oxveen, or other conditions o assure
that ernissions are controlled. Tradebe claims that the TDUs are operated tn an “anasrobic
atmosphere,” but there are no permit limils or other restrictions on axygen concentration and
no public menitoring reports. EPA has stated 1o technical papers that oxygen levels in
thermal degorption units must be maintained at less than 2 percent to Hmit combustion How
to Evaluate diternative Cleanup Technologies for Underground Stovage Tank Sires, Chapter
Vi: Lovw-Temperature Thermad Desorption (EPA S10-B-95-007). Only through the

ngineering review and comprehensive perfonmance testing that are part of 2 RCRA pernut
can appropriate operating parameter hmits {OPLs) be established for the TDUs to assure
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United States Eavivonmental Protection Agency

RE: Hequest for a Meoting ~ Inconsistent Complianee Poblcies for Haznrdous Waste Processing TDUs
July 28, 1016
Page ol §

continuing compliance with emission lmits. Currently nio permit limits or other regulatory
controls address these parameters.

4. The fact that the TDUs produce a large volume of ¢char demonstrates that RCRA-regulated
thermal destruction is ocourming. EPA asserted in the Rineco case, and the court agreed, that
the fact that the Rineco TDU produced 2 residual char for disposal “indicates that the
destruction of organic materials takes place™ US v &ineco, 2000 WL 801608 at 9.
Likewise, the Tradebe TDUs produce & whq,mma} oclume of char, which alene 2 conclusive
evidence that thermal destruction of hazardous wastes is ogeurring. According to a state
inspection report, Tradebe generates approximately 10 to 13 roll-ofts of char from the "E”’E'}'L}s
per week depending upon operations. 1DEM Inspection Report (Jan, 7, 2016), IDEM Doc. §
80205392, The char nself must be classified as a hagzardous waste under EPA’s derived from
ruie because it 15 generated from the treatment and disposal of listed hazardous wastes. 40
CFR §261.3(c), Thercfore, the char must meet the treatment standards in 40 CFR Part 268
applicable to the hazardous wastes that are thermally destroyed in the TDUs prior to land
disposal in a RCRA-~permitted landill. Based upon information and belief, Tradebe dispose

of char at landfills without meeting the treatment standards and land disposal prohibitions of
RCRA.

5. The TDUs vent non-condensed hazardous waste sases to flares for combustion as an inteeral

part of their operation, classifving the entire unit a3 RCRA-regulated thermal trestment. A
szémﬁuam portion of the gas streamn from processing hazardous wastes in the TDUs is not
recovered, but instead ig directed ag a non-condensed gas to flares where it is burned. The
flaves are enclosed devices that use “controlled Pame combustion™ to dustmy organics and
therefore ave engaged in incineration. The Tradebe TDUs are desiy igne d to intentionally drive
volatile gases off the hazardous waste and then use the flares as an i tef ral part of the
process 1o combust those gases which are s'x«:’:n—wnd@nsahlc. That is different from other
units {g.g., tanks) that use {lares to contrel gases which are incidental and not deliberately
formed as a primary element of thelr oper ahom. The court in IS, v Rineco found that
venting of vapor/inerts to a similar TDU constituted “burning and incineration™ in viclation
of RCRA. 2000 WL 801608 at 0. No smission limits for hazardous air poliutants, such as
dioxin/furans, hydrochloric acid, mercury and other iisted toxic metals apply to the Tradebe
TDUs™ flare emissions. In fact, Tradebe's Title V Permit only requires that the flares achieve
a destruction and removal efficiency (DRE) of 98 percent, RCRA repulations, on the other
hand, require that the incineration of hazardous wastes achieve a DRE 0£99.99%, 40 CFR §
264.343(a)1). Thus, the Tradebe TDUs may emit hazardous air pollutants at an amount
more than two orders of magnitude greater than regulatory standards and a RCRA permit
would allow.

Based on all the foregoing, Tradebe is engaged in the RCRA-regulated thermal destruction of
hazardous wastes in the TDUs, and the land disposal of residual char that is a derived-from
hazardous waste, i violation of the permitting requircinents, air emission standards, and
regulatory conditions of RCRA,
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BE: Reguest for & bleeting ~ Inconsistent Complianee Policles for Hazsrdous Waste Processing TDUs
July 28, 2014
Page 5ol 8

Tradebe’s TDUs do not qualify for the “recveling process” exemption

Contrary to Tradebe’s customer brochures, the TDUs do not qualify for the exemnption from
RCRA regulations as a “recycling process™ under 40 CFR § 261.6(c)}{1). First, even assuming
the exemption was available for the recovery of organics, {‘hff gxemption cannot extend to the
aspeet of the TDU operation that involves the thermal destruction of hazardous wastes. Some
recovery of organics does not mean that the substantial treatiment and thermal destruction of
hazardous wastes in the TDUs is exempt from RCRA permit requirements.

This is exactly what the court ruled in the Rineco case. Th(, court found that the Rineco TDL did
not quaim a‘m tm *wv hw' LKMT“*}U@R in § 261 ﬁw} hecaum subsid;ma’ hazardou«; Wi :,h

M}i}@ W L a{}ib% ;;zt 8, ‘Tm;, u,anﬁ miﬂd EPA’s own exp i“mgt:mn ing x%umtm} pzﬁ:gmbi :

[Wle wish to clanify that materials being burned in... thermal treamment devices. .
are considered to be abandoned by being burned or incinerated under
§261.2{a)(1){i1), whether or not energy or material recovery also occurs.... In our
view, any such burning ... Is waste destruction subject to regulation uthu under
Subpart O of Part 264 or Subpart O and P of Part 265, If energy or material
recovery oceurs, it 1s ancillary to the purpose of the unit - to destroy wastes by

means of thermal treatinent - - and so does not alier the reguiatory status of the
device or the activity [2009 WL 801608 at 8, quoting 48 Fed. Reg, 14472, 14434
(1983} (internal qtzoms omitted].

As described above, at least 25 percent of the hazardous waste feed to the Tradebe TDUs
15 disposed by thermal treatment, and “any such buming” is RCRA-regulated thermal
freatment that does not qualify for the § 261.6{c){(1} exemption.

Second, a major part of Tradebe’s business is the blending and processing of hazardous

wastes into fuels for burning in cement kilns, Tradebe itself admits that the oil, char, and other
residuals from the TDUs are directed into their fucl blending operations, For example, Tradebe’s
brochures states: “After processing [in the TDUs], a portion of the vesidual material can be
beneficially used in energy recovery.” Tradebe Brochure, Attachment D, p.2. However, EPA’g
regulations are clear that hazardous wastes are not subject to the recycling exemption but are
regulated under RCRA permit requirements when “burned for energy recovery in boilers and
industrial furnaces [BIFsY” 40 CFR §261.6{a}(2). Because Tradebe processes hazardous wastes
in the TDUs and then uses the residuals to produce fucls that are “burned for energy recovery™ in
cement kilns, the exemption from RCRA permitting for recyeling operations is not available.

This was another major hoelding in the Rineco case. The cowrt carefully analyzed the regulatory
lanpuage in § 261.6, finding that “recyclable materialy, Le., hazardous wastes burned for encrgy
recovery in BIFs” are not subject to the recycling process exemption, “but instead are regulated
under Subparts C through H of Part 266.7 2009 WL 801608 at 6. Under Subpart H, “[o}wners
and operators of facilities that store or treat hazardous waste that is bumned in o botler ov
industrial fumace are subject to the applicable provisions of Sections 264, 265, and 270 of this
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regulation.” Jd. The Subpart H regulations provide that “[these standards apply to storage and
treatment by the burner as well as to storage and tregiment facilities operated by intermediaries
{processors, blenders, distributors, ete.} between the generator and the bumer.” /d. (emphasis
added).

Just like Rineco, Tradebe 18 an intermediary fuel blender that treats hazardous wastes in the
TDUs that are then blended and burned for energy recovery in BIFs. Therefore, the exemption
set forth in §261.6{cH{ 1) for recycling processes 1s inapplicable to Tradebe,

As the court ruled in the Rineco case, a contrary ruling would mean:

[Alny hazardous waste treatment unit that processed an incidental amount of
recovered material that is not bumed for energy recovery would qualify for the
recycling exemption. Such an interpretation is contrary to the regulations and
RCRA’s purpose to ensure the proper treatment, storage and disposal of
hazardous waste so as to mininize the present and future threat to human bealth
and the environment” 2000 WL 801608 at 8.

EPA Region 6 Determination Letter

The Rineco case resulted from an enforcement action taken by EPA Region 6. In addition, EPA
Region 6 recently issued a letter of clarification on May 2, 2018, regarding the hazardous waste
regulatory standards for TDUs installed at RCRA treatment, storage and disposal facilities
{TSDFs} { Attachment E). This letter states in part:

If a TDLU combusts all or a portion of the vent gas, combustion of the TDU vent
gas from RCRA hazardous waste or recyelable materials [40 CFR. §261.6{a}{1}]
is considered thermal {reatment that 1s regulated by RCRA. The material being
treated {oil-bearing hazardous waste) is already a hazardous waste. Heating
hazardous wastes t0 o gascous state is subject to regulation under RCRA as
freatment of hazardous waste, and thermal trestment afler a material becomes a
hazardous waste is fully regulated under RCRA. 54 Fed, Reg. 50968, 50973
{December 11, 1989). Thus, thermal treatment of the vent gas requires a RCRA
permit.

[fthe vent gﬁa‘fe is combusted in the combustion chamber of the TDU, then o permit
under 40 C.F R, Part 264, Subpart O is required, because the TDU would meet the
definition of incinerator in 40 C.F R, $2601.10 {an enclosed device that uses
controlled flame combustion). If, on the other hand, the vent gas is vented to and
combusted in a thermal oxidizing unit (TOUY, the permitting auth 10rity may be
able to permit the entive unit (TDU and TOUY as a miscellancous unit under 40
{F.R. Part 264, Subpart ¥X. A RCRA permit would be required even if the
facility is operating as a RCRA exmnpi regyeling activity under 40 CF.R.

261.6{a)GIv)(C) I the pennitting authority decides to issue 2 40 C.F.R. Part
264, Subpart X permit, the permutiing authority 15 required to include in the
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BE: Rmume for o blecting ~ bueansistent Covydiance Polictes for Huzardous Waste Processing TBUs
July 39, 3016

Page 7 uiﬁ

permit requirements from 40 C.F.R. Part 264, Subparts [ through O, AA, BB, and
CC, 40 CF.R. Part 270, 40 CF.R. Part 63, mbpaﬂ EEE, and 40 CF.R. Part {46

that are appropriate for the miscellaneous unit being permitted as reguired in 40
CFR.§264.601.

In short, the Region 6 letter clearly states that TDUs which are combusting all or a portion of the
TDU vent gas are required fo obtain a RCRA permit for such treatment units, and they are
required to comply with the HWC MACT in addition to other standards,

Previous efforts to obtain EPA review and action

This letter is not the first atterapt that we have made to prompt EPA into enacting a consistent
compliance policy towards TDUs like the Tradehe units, In 2006, ETC submitted letters to the
Indiana Department of Environmental Management (IDEM) and EPA Region 5 objecting to the
apparent RCR A-exempt recyeling status of the initial TDU at the Tradebe facility (then operated
by Pollution Control Industries, Tradebe’s predecessor corporation). In 2010, ETC again
submitted a letter 10 EPA Regian 5 secking a determination on PCIs claim that the TDU was an
exempt unit. During 2014, ETC leamed that Tradebe was installing a second TDU and in 2015
ETC submitted adverse comments to Region 5 and [DEM on thetr drafl air permit modibication
which would allow the new TDU to operate. 1DEM issued a final air permit modification
approval to Tradebe, ignoring ETCs comments, and Region 5 issued its decision in support of
IDEMs approval. Consequently, on June 12, 2015, ETC filed a Clean Alr Act petition under 40
CFR § 70.8 with Region 5, mb’ammL 1o the issnance of the air permit modification to Tradebe.
To date, more than a year later, EPA Region § has not responded 1o the ETC petition,

Matiee of intent to file o RCRA Citizen Suit

After greater than 10 yvears, ETC is now running out of options to encourage Region 5 to regulate
the Tradebe TDUs in a manner consistent with other hazardous waste processing TDUs (L.e.,
insure they are RCRA permitted and comply with the HWC MACT standards). A legal option
that ETC has considered is to submit a citizen suit potice letter under RCRA, 42 US.C. §
6972{a}, of intent to file suit against the Administrator for failure to perform her non
discretionary duties and against Tradebe for viclation of the reguivernent to obtain 2 Ri-‘ﬁr‘a
permit for treatment and disposal of hazardous wastes in its TDUs, Last year the Hoosier
Environmental Council diﬂ“ 1, a1 enVIre! mz:mai group in Indiana, conducted the first
comprehensive assessment of environmental justice in the East Chicago, Indiana, region uh eTe
the Tradebe facility is located, mcw‘mltmg that the commmunity has “long suffered a hugel
disproportionate share of Indiana’s pollution burden™ Assessment of Environmenital Jm{m
Needs In Northern Lake County Conununities, http//www heeweb.org/wp-
content/uploads 201 004/ HEC- Asscssment-of-EI-Needs-in-Northern-Lake-County-
Communities-FINAL-REPORTZ.pdf, atp. 6. 1f the Tradebe TDUs were required to obtain a
RCRA permit, the East Chicage community would have an opporturiity for their environmental
justice concerns to be taken into account pursuant to EPA’s published guidance on consideration
of environmental justice in permtiing,

o
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Undted States Environmoentsl Protection Ageney

RE: Heguest for p beeting ~ Inconsisient Compliznee Pelizies for Hozardous Wagte Provessing TDUs
July 29, 2018

Pape B of §

Inan arw,npt to avoid the need to pursue a RCRA citizen suit, ETC is now reguesting a meeting
with vou and your senior staff as 2 final measure in the hopes of trying to inttiate concrete
actions that would bring Tradebe into the same permitting and regulatory compliance protocols
that other commercial TDUs must meset.

in vonclusion, | intend to follow-up with you to get up the requested meeting so that we can
discuss actions that will resolve our concerns, while enswring s consistent compliance policy by
EPA with regards (o hazardous waste TDUs,

Respectiull “ﬁ; submitted,

Dhavid Case

Executive Director and General Counsel
Environmental Technology Couneil
1112 16" Street, NJW.. Suite 420
Washington, DC 20036

(202 783-0870 ext, 201

Email: doas s@ete.org
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Attachment B

008 WL 801808

zo0g WL 801608

Ondy the Westlaw ciiation is currently svailable,

United States District Cougt,
E 0. Arkansas,
Yestern Division.

UNITED BTATES of Aneries, Plainuf,

i3

BINECO CHEMICAL
INDUSTRIES, (NG, Delondant,

Mo, q:ovevoniifiy SWW.

|
March 4, 2000,

West KeySumumary

Environmental Luw

P Permits, Liconges, and Ap pmmis

in rccwim mmais mcﬁ comiained hag ;m*r\m
wasie matsrials was not ::xg;zbt: for the
recyeling prosess exempdion and the fecility

was, therefore, operating in vislation of

the Resource Conservation and Recovery
Aot (“RCRA™Y by its fuilure o olain the
required permiit. The faciity argued that
bwecuuse the material B reeyeled was metal
ang the metal was nover burned for energy
recovery that the regulation did not apply.
However, a substantial percentage of o and
char resulting Trom the melal reclumation

3

process was Dlended o hazwrdous wasle
derived el (CHWDF?) and
sl ndustrind furnaces (BIF) whore 1t was

agld to beiler

burned Tor energy teeovery. Thus, the facility
was considered an Inisrmediacy fuel blender
that was subiect to the permit requirements
of the RCRA. Solid Waste Dspossl Act,
% 3003(n), 42 US.CA. § 8815a) A“C‘FC
Repuloton No. 33, §§ 261.6 {2) and {¢}, 2701

{pges that gite this headnote

Attorneys and Law Firns
Richard Gladstein, Ronald 1. Tenpas, Anita B, Scott,
UK, Department of Justice, Bnvironments! Enforcsment,
Washingion, DU, Terry Sykea, L5 Eovironmental
Protection Agency, Diallds, TX, for Plainil

Heather M. Corken, Jelfrey D Palmer, Fulbright &
Yaworsks, Houston, TX, Kevin &, Crass, Friday, Eldredge
& Clark, LLP. Little Rock, AR, for Defendant,

MEMORANDUM ANDR ORDER
SUSAN WEBBER WRIGHT, District Judgs,

*1 The United States of America brings this oivil aclion
against Rineco Chemical Industries, Ine, (“Rincco™)
under the Reseures Conservation and Recovery Act
(PRCRAS, 43 ULS.CL 88 680 ¢ seg . The United Siates
seeks infunctive relief and civil penaitizs against Rinsco for
viplations of RURA Sections 3005(a) and 3010, 42 W A.C,
5 6928a) and 6930, and Arkansas Pollution Control
and Beology Commission (CAPCECT) Regulation No, 23,
witich incorporates fedoral regulations approved by the
Envirgnmental Protection Agency (EPAT) parsuant (o
RORA that are part of the mduaiiy-'-%nf0rca;ﬁ)§£: State
huzanious wasie program reluting lo the geperation,

transportation, treatment, siorage, handling, and disposad
of hazardous wasie,

Wow before the Court ars oross-rsotions of the parties for
suniary judgment {doc. #'s 13, 40 1o which resporiscs
and replies have been fled. The Court held 2 hearing on
these motions at the regquest of Rineco on Seplowmber 4,
2008, and the maiter is now rige for deciston. For the
reasons that follow, the Court grans the United States’

motion Tar strmary judgment [doc, # 40] snd denies

. e ; ; 3
Rineco's motion for summmary judgment {doc. # 13}

A

RORA is o comprehensive envirnnmental statute the!
governs the treatment, storage, and disposal of solid
waste, Meghviy v KFC Woevtern, Ine, 316 115,478 483,

LA 8.0 1251, 134 LEd.2d (21 {1996y {citation omilted).

A i o
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ZO0E WU EHEGE

RORAS primm‘y
hazardong

pPUTpose
vaste and to

i to reduct the peneration of
gnsure the proper tresiment,
storags, and disposal of that waste which is nonctheless
genevated ¥ 'so as 1o minimize the pressatl and fulure
threal 1o human health and the snvitomment,” © §d

{aunting 42 11.5.C, § 8902k},

ROBAS Sabtitle €, 42 UL 5§ 6921
s “cradieto-prave” regulatory swstem for the trentment
storage and disposal of hazardous wastes. Cwmew
Kiln Recveling Cowlition v, EP.4., 493 FAd 207, 21
{CADCZ007) {cltntions and intormal guotation muarks
omitied). This svstem operates through o combination

1 weg,, establishes

of nstional standards established by EPA regulations,
and & permit program in which permivting authoritics-
cither EPA or states that have hazardous waste programs
asthorized by EP&-apply thoss nalional standsrds to
pactivular faeilities, i6,

Permits wre generally requirsd under RCRA Tor any
farility that engagss in the restment., storg
of haza United Htares v Moeaning, 434
Flhupp.2d 988 908 (E.D . Wash 20081, Section 308500
of RERA, 4" L.E.C
LusE permiit ng provess. Cemenst Kiln Recyeling Coolition,
493 F.A3d g 21112, Scetion 3003{a) directs EP& 1o
P mﬂg:av‘ mg&l‘%t ans reguiring cach person ewning or
aperating an existing faeiliyy thalengages in the ireatment,
storage,

ge, or dispossl
r‘d,-:m‘; waste.

& 8925, egtabl és;i"h‘ a case-by-

or disposal of hazardous waste, or planuing w
consiruct o new facility that engnges in the ireatmuent,
stovage, or disposd of hazardous waste 1o have 1 permit
parsuant o this secbion. fd a1 212 {guoting 42 UE.C. §
S323(aY). Pursuant o Section 3003a), EPA promulgated
regulation 40 CFR. § Z30HB) which provides thas
“falix moaths afler the initgal promulgation of the pant
261 repulatipns Hdentification and Listing of Hazardous
Wastel treatment,

storage, oy dispessl of hozardons waste
by any person who has not applied for or recelved a
RCEA permit i3 pro hib‘-tcd Seaies v
Heger, 4 F.3d 723, 738 (oth T 1993) O is Nundamental
that ap entity which ;r“ifor TiE H h arsrdous waste z’;ctivit’s*
a permit is required onder BCRA may no
legally perform that agtivity unless 8 bas a permit im‘ the
refevant selivity ")

{)L“" afve LA Taited

for which

*2  As indigated previously,
EFA way

administer and enforee its own hazardous waste program,

pursuaitt t RCRA
authorize @

subsection 3006 siaie 1o

aniong as the state prograny is cquivalent {0 and consigient

with EPAs propram and provides sdeguate somplance
and enforcement measures, 42 U.S.C, & 8826(k). When
a sinte obtains such ;ml}m:'i;tmmm ihe state harardous
waste progeam operates Vin Heu” of the fede
i,

I

vl program,

The Bate of Arkansas recgived {ingd
enforoe i3 hozardous wast
40 CFER, & 172.201{g) The Arkansas Drepartment
of Envivonmenial Quau v {CADEQT) is the state agency

rimarily responsible for caorving sut this authoriy in
e Btate of Ackansas.” During the tme Arkansas has
bern amihoﬁ:»‘ﬁa 1o adprinister the RUB A hazardous waste

suthorization

eprogram on January 25, 1985
fi

tate have heen regulated under
the provisions of APCEC Regulation Na, 2% w%*-mh
has adopted and incorporated verbatim from the fedars

program, facilitios in that g

RCRA 1'5:5;1}1&12;3:33,4

eepite having authorized a siale o act, EPA frequently
ﬁias s own enforcoment agiions sgainst n‘uwemm
envirgnmenial viokators, sven afier the sommencement of
# sinte-initated enforcement action {8 process known as
wverfiitng), Haevsa Tndes., faeo v Browner, 191 F.3d 854,
898 (Sth Cirl%99) ® Befure initiating any such action,
howsvar, RCR;& r‘cquims thal BPA give the suthorized
state prior notice, RURA Section 3008{u}{2), 42 USC§
HYIR{a KL

B.

Rineco owwng angd ¢ "*pm' ates a faellity in Bonton, Arkansag

that bs engaged in th 3ei‘m‘mm ireabment, and storage
singlesite
hazardons waste fuel Moending facility in the Lmiiad States
of listesd and
¢ oand Lgmd p%m:;:: harardous
ity frors o large momber of generaters of

of hazardous waste, T"msﬁtm g the largest

and reesives more than 400 diffvrent type

charasivristic ahM phis

wastes at s fac

&
bazardons wasie.

Rinevo applied for and oblained o peomil o operals

huzardous waste managenent eililty nt iis Boenton
facility, RURA Pormit Mo, ZEH-MDLOL
this facility is & Thermal Metal Wash Repyeling Unit
q “TM\*'“ The TMW is protected by Rineco Patent No.
TA41, 855 B2 (*Patent™), which “relntes generally (o waste

Locwied gt

processing, amd more particularly to systoms and methods

b E{E’t‘ri A i

B frars
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1.8, v, Rinsge Themical Industries,

e, Not Reported o F.8upp. 2d (2508)

<UER WL 801008

for processing heterogencons waste mukerials.”
in the Fatent,

&3 noted

[ilndustry produces lurge amounts of waste that mug
e processed and disposed of by waste
Most of this wasie 5 hetorogeneous

aperators,
waste, which
impludes lguids and solids, whick s friable and non-
friable, which
avious solidification temperatures, low autosgnition
temperalures,

melts al various femperaigres, has

and bigh vapor p*'n’,xsum The waste
materig] alse includes forrous and non-ferrous metals
in o wide range of sizes. This wuste 15 often oxtegorized
byy a; pis zable snvirommental regulations as “hazardons
waste” bocause of s Janymable. corrosive, or toxie
nature, Thus, the disposs! of such waste i heavily

regulated by environments! regulations,

*3 There arg inefficlencies assoohuted with currently-
available processes Tor disposing of industrial wasie,
Thus, o herstofors wnsddressed need exists in the
industry for systoms und meethods of processing wasie

migferinis.

The original TMW began operation in June 2003 and
ceased operation In July 2004, The current TMW
conmnenced operation in darch 2003, The operaton of
bath the origing! and the new TMW are similar, the
mrain difference being, siates Rineco, that the external heat
sauree for the eriginal TMY was astural gas while the
external hsat source for the new TMW iz
civenlating hot il

glectricity and

which does not hawve 2
at the cender of the Uniled §
The United States claims the primary
of the TMW ix o convert 3 chemica! soup of

The operation of the TMW,
RCRA permit, is

claims in this action,
PUrpOSE
hazardous waste
WDF o
CBIFs"), an .mi” by it clims reguires s ROURA permit,
THW is designed 1o reovele
melad from hazardows gnd non-hazardous

Siutes’

streams buo hazardous waste detived
fuel {“F sabe to botler and ndusirial furnaces
Rineeo, however, cluims the
materials, an
astivity it clatms is exempt from regulation and doss not
require 3 BOCRA pormis,

Prior to constructing the TMW b is facility, Rineos
inguired of ADEQ concerming the TBEW's permitiing
requivernends. By letter dated January 10, 2003, ADEQ
informed  Rineco that it had regulatory
determiination regarding the TMW based on the following
ASSUIMPUONE:

made 4

+ The units intended purpose 5 {o recyele wetal
ontansinated with hasuvdous wuste and roooever

serap metal from Rineco's wasio siream,

= Mo serap metal from this vt will be blended o
Rincoo's Tued or otherwise disposed. The scrap metal
will be reoyeled,

containg mmtal

» The waste enisring the auger

contamimued with hazardous waste,

= The hazardous wastelconstituents leaving the provess
will be hundled propordy ss huzardons wasie,

* The auger used in the process does not grind ihe

hazardous waste entering the systerny the avger only

meves the waste giream.,

= This unit s not inlended to decontaminale containers.

ADEQ sawed that “Ihlas
processing wnit dogs ool requdre o permit, at this time”
but that “ths
roguiring @ permil
hopper for any period of sime.”

ed on these assumiptions, the
hopper may be considersd 2 storags unit
if the waste stresm remaing in the
f. ADEQ went on 0
{iihis detenmination s based on information
subamitted by Rinceo for this speetiic unit for 4
the exemption does not apply (o a different unit or may
not appby i this unit i3 not wilized ag imtended, and in
ceordance with the above assumplions.” fif

4

state that
speeilie use;

Om Februsry 21, 2003, ADEG sent o fetter to Rincop
clarifying at the reguest of Rinceo it position on “serap
mital camam!nmed with hazardous waste.” ADEC stated
that serap metal in and of dsell) isexempt from hfi’,«:k?fd!’)‘-ts
waste repulation. However, ADEQ also staiz
serap metal s mined with non-scrap melal wy ztmfai {ie

“when
Hsed or chamsoristic hazardous waste)l, the mixiare
wonld not be considered a serap metal and the ontice
mixture wowld be subiject to regulation.”

B, ADEG informed Rinsce
that the TRW was

* By letter dated July 20,2
that i had reason o beliove

0ot being operaled in a mauner that sonforms to
based exclusion from hazardous wasto

manggement permitting, Based on the information

a regulalory

gathered during our investigation sod observations we
uat is
hasardous waste and shredded metal,

find that the material being processed i the
a mixtgre of
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SU0B WL BUTELE

Therefure, the entive mixture i g harardous waste, This
unit is therefore subjort 1o permitiing as o hazardous

wasle management unil.

This Jetter shail zerve z8 notice o Rineco thal the
izztmdw‘imn of hazardous waste 10 the [TMW] musi

cease bmmediately. Operation of the [TRMW] thay doss
ned strigtly couform fo the January 10, 2003 and

February 21, 2003 letters must be suspended untl such
tione ag this fasue s resalved,
On July 30, 2004, after meeling with Riseco, Marous

Drevise {"Dovine™), then-Direcior of ADEQ, wrote to the
company stating that

{this  letter  affirms  that  the
regulatory interprefation provided

i Rinsco in AOEQ" etters daled
January 10 and Fobruary 21, 2003,
veflest our current position on the
iasne, Qur position, in briel, &
that the T™W does nol voguire
a Hazardous Waste Managerment
permit provided §1 i operated

the manngr and for the speeific
prrpose that Rincco deseribed

thetr request for confirmation of
this determination. O courss, the
assumptians ADEQ stated in the
Jamuary (4, 2003, Ieter and further
clarified in the February 21, 2003,
letter moast remain valid, oiherwise
ADED may choose o
position on il

ravisit itg
¢ regulatory states of
the unit.

O Japuary 13, 2005, ADEBEG sent o letter 1o Bineco
stating that ADEQ had been informed that the TMW
had begn ramoved and, i Rineew had consirusted a new
TMW, AREQ b
the vegulatory status of dwe vow uil, Op February 2,
2004, Ringeo confirmed that iU had revised the TWW and
erpeeted the new TMW o be in ull production shortly,

ad to be officially notified 1o determing

Qi Febroary 9, 2005, Dieving weote to Rineco indicating
that he was “disturbed to fearn that Ringeo has not
TADEQ] stafl of the deteils of this new!
revised process,” and that “{tlhe regulutory determination

by this wgeney in Janvary 2003 wus steictly limited to the

informed the |

wnit addressed by the determination ketter and limited i

stope bassd on the natare of the f.)pemzim ax dogoribed
al the time the determination was wade.” ADEQ reguired
Rineco to provide a variety of infarmation deseribing the
oneration of the revised anit i order to make a regulatory
determination.

O March 22-24, 2003, EPA

the Rinecp factiity. The purp
to evaluate Rineeo's syatoms and mmtimdx for provessing
eility complianve with RCRA, On
Yune 28, 2003, EPA conducted a followup imspection of
the Rineco facility beesuse the TMW was not operiting
during the first inspection, The purpose

nchuoied an inspection of
2 of this n’s%pemmn wis

wasie materials angd {o

of the secoud
inspection was to evaluats the incoming aud cwigeing
streams from Ringee's TRWW,

% Rased on the March Z2ud-Zdih and June 28k
ispections and documentation provided by Rinece, EPA
determined that the THW
that appliss heet {over

is o thenmal treatment devics
00 degress Fahrenbell) o
dencarbons and water angd therely change
the physien! and chemieal composition of the hazprdons

vaporize hy
waste fed into the unlt, by separating the waste filo six
waste stregms after treatnient i the unit water, oil, char,
metad, vapor, and “‘ia‘xariﬁ"’? EPA states that sold and
Houid phase wastes ure placed in the TMW on s moving
eonveyor and thal materials are then heated in an oxveen-
tonited chamber using an exiernal heat soures 1 vaporie
hydrocarbons and seater, and reduge the cohesiveness
of the solid and Hguid waste material, Vapors are then
eondensed and cooled, states TPA, and condensed vapors
are passed through the oilowater separaiors 1o recover
Hauid hydrozarbons: the recovered byvdrocsrbons, along
with pther Hguid waste, are transferred to the hvdropulper
where they are mixed into HWDF, Non-condensable
vapors, states EPA, are combined and vented to a thermmal
oxidation unit ("TOU for destruction, while solic
chamber whurg sopled, and
the cooled material enters o vibratory screcn and magnet
tratn that sepavates the metal from the char, EPA states
that the metal is discharged via a convevor to dump
trucks for possible sale and thut the
the hydropulper where i35 mixed, along with the Hquid
wasle, Inte (uel for side to BIF:, ineluding coment kilng.

I3 oxit

the heated the materials ave

char 1s transferved to

The United States srpues that the TMW, far fromw baing
designed for reeycling metal, s an integeal pant of 8 iuu
blending 3

CAIVL (5

Pio ohodm o oniging
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208 WL 801808

Rineoo, in turn, states that e TMW 15 & relatively simple
device designed to recyele meta! from hazardous and non-
hazardous meterials, Ringen stares that metel-containing
weieriale are placed in the TMW on a moving conveyor
‘n‘zd that matorials are then heated {n an oxygen-depleted
chamber via an externad heut source 1o break the udhesive
bonds of the materials that are attached o the susfacs

of the metal. By heating the material, sintes Bineco, the

adhesive bonds are broken, and the material separates
from the metal Rii’-s:co siatgs the condensable vapos
are capivrad amd send through a sevies of condensers/
serubbers, which ma“sf the vapors, remove entrained solids,
and carry them back in g Bauwid form, whitle the solids are
et through noseries of cooling screws, vibrating sceeens,
and magnets 1o further separate the metal from other Inert
materials, The final product of the TRMW, states Rinego,
is clean metal, which ia sold to third parties, and
the other separated materials (solids, liguids, and gases)
are handled by accordance with RCRA and the Clean Adr
At 42 V180, 53 7401 of pog With respect (o these other
separated materiate-or owlpul-from the TMW, Rineco
acknowledges that the oif and char wind upin cerent kilas

where they are bumed for energy recovery

*6 Two months afler BPAs March 2005 nspestion,
Plevine, on April 12, 2008, stated in 3 one-sentenze letter
that "1 have determined that the onit gt the Eum:m
Facility known as the Thermal Metal Wash Beeyeling Unit
does not ro ermil
Fealogy

guire a hazardous wasle wmsnagement o
pursnant to the Arkansas Polluvon Conirol and T
Commissipn Regulation Mo, 25§ Efiiuﬁ(t}(i}‘“g EPA,
however, states that a substuntial percentuge of off and
char resuiting from the treatinent process in the TMW
i3 blended into HWIDF and provided 1o BIFs where it i
burned for energy recovery and that this activity requires
# RURA pormit, EFA states Rineco's BURA Permit Mo,
JEH-MO01 does not inchude the treaiment, stovage, or
disposal activitizs conneeted with the THWW, and that it
has asked Rineco to apply for o modification of ite RCEA
permit 1o include such agtivities but that Rineco has not

- . 5
done su. This aetion followed.”

£l

The United States assertz five elaims lor reliel in ds
origingl complaint voncerning operation of the TRIW:
{1y unswthorized operation of RCRA treatment unily
{2} pnputhorized operation of RORA storage unit; (3)

all of

unauthorized operation of RURA disposal unit; (4) fatlure
wo notify of hazardous waste activity; and {8 Gulure 1o
provide Doancial asseaness, Rineco moves for summary
judgment on each of those
beiag that the TMW does o

us the TMW is enpaged In the

clatms, s central arpument
VORA purmit
regveling procuss and,

o1 Teguire 8

ihm £HL
Moo 238 20141 The Untied States hkowie moves
for summary jug

apt from regilation under APCRC Bogulution

dgment on each of the claims asserfed
in ity oripginal complainl, assecting that two separake
of which

g% to provail:

grounds entitle 1o swnmary fudgment, either
United Brat
first, Bineca's hazurdous wasle

it states s sufllcient for the
activities are not eligible
for the reoyoling process exemption as a matter of law
APCEC Regulation Ne. 23 § 261.6{n),
a5 an iplermediacy (o g BIF, Rineoo is nod f°i gible for
the recyeling exemption sef forth in APCEC Regulation
No. 23 § 260.6exi) second, Rinsco s not engaged in
8 recyoling activity in the TMW and cennot qualify for
the recyoling exemplion because when waste muatenials
are abandoned by disposal, burning or incingration, they
are not recyeled. Both partes argue there are no genuine
issugs of material fact with respect 1o these issues and thad
each is gntitled to summmary judgrent as a matter of Jaw,

because, under

A,

Ly

Sammary jodgiment i appropriate when “the pleadings,
denesitions, answers o interrogatories, and admissions
gn fide, together with the affidavits, if any, show that
material fact and
that the moving party is entitled 1o g udgment as &
27 Fed RoCiv P 360c) As & prevequisiie o
SUMINUryY judgmm t, & moving party must demonstrate

there is no genuing issug as [0 any

matter of

“an absmm i evidense to suppmx the nop-rnving party's
case.” Celotex Corp. v Cuprenr, 477 U5, 317, 315, 106
&1 2548, 91 L.Ed.2d 265 (19863 Once
party has properly supperted it motion for surmmary
judgment, the nonmoving p:‘irw st
simply show thers is some

the msving

o more than
Pdoubt as Lo the
elfﬁ:’,‘;éfff:i‘”-ﬂ Elee. Indus. Coo vo Zanith
F«zrﬁf}, 475 U.E. 574, 586, 106 B0 134E 89 LB
538 { 19%6Y, The nonmoving party may nol rest On mgee
Wegations or deninls of his pleading, but nust “oome
Sm'w:;wd with spaeific facts showing that there I3 a ganning
fswie for reinl” X av 387 {guoting Fed R.Clv P 58(n)
Liberty Lobby,

2505, 81 L.Ed.2d 202

metaphyst
manterin! facts.”

’)l

and ndding coaphasis), See alss dndorson v,
Mg, 477 ULE. 243, 254, 186 S.CL

"
i vegney LA
SURGEFTnETE W
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LB, v, Rineco Chemical Industries, Ine., Not R@gmrﬁwd in FSupp. 24 (300%

FROEWLUENR0E

{19863, The inferences to be druwn from the underlying
facts must be viswed in the lght mest favorable o the
§ LR at 387
*yyhers the record taken as
auld not lead a ratienal ey of fact to find for

party opposing the motion. Metsnshita, 47
{citations omitied), However,
a whole ¢
the notimeving party, there s no ‘genuing issug for wigh™ "
I fortation ainitted), " Only disputes over facts that might
affect the outeome of the suit under the governing law
will propeely preclude the entry of summary judgment”
Amgieeson, 477 VLR st 248, "Factual disputes that ave

wrrelevant or unnecessary will not be counted.” Fd

=7 Addressing Orest the United Statey’ clom of
unauthorized operation of RCRA treaument anit, the
Lindied States allopges that sinee 2003 Rineco has been an
owner or operator of g unit for the treatment of hazardons

waste, wilhont & requirsd pormit, in violation of seetion
30050 of RCRA, 42 U.B.C § 6925}, wnd APCEC
Regulation Na, 23 270.1, 270,10, Ringce, in turn,
that as z mattor of law, Rinege's THW 1 exernpt from
regadation under APCEC Begulaiion Mo, 33§ 3081 .6{ci 1)
and thus apevation of the THMW does not require a RCR A
PR,

rEes

HN

The Court has carefully considersd thy mutier and
aprees with the United States that Rineses hazardous
waste agtivitizs are ned eligible for the reoyeling process
exemption as & matter of law because, under APCEC
B 261.6{e). M ogs an inter

Sigibde for the recy

mediary 10 a
cling exe npiiun

set forth in APCEC Regulation No, 23 § 261 5{&,){1)
inder & 261 803010, recyelable zzmmmﬁs‘ Le hazardous
wastes burned for energy recovery in BIFs, are not
sabicet 1o the requiremenis for generators, lransporiers,
doin & 261600 and 261.6(c),
bt ivatead are repulated under Subparts © through B
af Parte 266, Under Subpart H of Part 266, "{olwnets
and operators of faeilities that stovs or frewd hagardous
waste that s
arg subdest to the applcable

E"egu;aiiun No. 2
. Bineco is not g

and storage Tacilitles lste

hurned in g boller or industriad fuarnace

provistons of Sections 264,

265 ,,smo:l 230 of this regulation.” APCED Regulation No.
23§ 266.10Uei by, The Bubpart H regulations provide
that * [s}ha’:&a standards apply 1o storage and ireatment
by the burner as well s o storage
facilities operated by intermediarios {processors, blenders,

and treatment

or and the bumer.”
fef Rineco s an nteemediary Dugd blender that reaws
hazardous wastes in the TMW that are sold 1o and burned
for energy

distributors, et} between the generat

including coment k_iﬂﬂs
witich are regulated uunder Part 286, Subpart H. Thus,
§ 28616l is u‘zapphcab}ﬁ- iy

recovery in BiFs,

the exempting set forh in §
Rincco,

Rineco concedes that recyclable materials subject o
APCEC Reguistion Mo, 23 §
the recycling ox

¥ 261.6{a) do not gqualify for
amption bm argues that § 261.6(a) doss
not apply i the ingtant case because Rineoo only recyelss
metal in the TMY. While Rincee admits that 2 substaniial
percentage of ol and char resulting rom the freatment
process ia the TMW {5 blended inte HWDF and sent
o BEFs where 31 i barned for energy recovery, Rineco
contends that only the percentage of metal resulting from
the treatment process shondd be e:mm::::d as regyelable
b.6{a) apphies and that
focusing on the other materials exiting the TMW that
are send for use as f ved bevring.” In support of
this argument, Rineco relics on 2 passage i EPAYs DOlfieg
f Solid Waste and Bwmergenoy Response Momorandum
Q5I1.1994{01),
and Related
*Guidanee™),

materials i assessing whethey § 26

facl ig & ™

ertitted “Regulation of Fuel Blending

Treatment and Storage Activities” {the

which pravides as follows:

*§ Thore may be some recycling
aperations g1 a fuel blending Goility
that wre eoxgmpl from permitting,
plending
process Hsell i pot exempt. The
gremption is only
that are solelv engaged in permit-
exempt recveling; i the reclaimed

even  though the  fuel

available to units

materials are sometimes senl for use
ug a fugl, then the recycling unit
woald e subicct o the pormitting

standards,

ifthe
sometimes sent for

Fineeo, states that “luls the [Gluidence explaing,
raclabmed materials are themselves
use a5 a fuel, then the recveling unit would be subject
{ie the unit would no

o permitting standards “aeslaly”

be engaged in recycling activities).” In contrast, siales
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W5, . Rineso Chermdoal Indusiries, Inc., Not Re;mrtw in ?5 Sunp,é‘fd {2001

SR WU EHE

Rinece, “if the reclaimed materials e never sent Tor use
w3 a fusl, ke the reclaimed wetal in this case, the recyeling

ufit exemption would apply.” Rinsco staies that boeayse
the mutevial recycied i the TMW
reoveled iy the TMW ia never burned lor enerey vecoviry,

Z6LAH 2 does not wpply o metal reeyeling in the
TE&{W, Conseguently, states Rinceo, the materials placed
into the TMW are subjest 1o the general 1
APCEC Regulation Ne. 23 §281.6, including the revycling
unil exeropiion in § 8L LY and the TMW would be
crempt from regulation under RCR A,

i

metal, and metal

The Court rejects Rinseo
in the Guidanes

solehy”
eaeiusively refers to the ummme tise
of the recycled material and that the focus should be
gxclusively on the pervemtage of metal penerated from
the THIW while ignoving all other ouiputs {rom the
treatrment process. Chearly, metal is not the only maderial
seeycled o the TMW, and APCEC Repudation No. 23 §
JELA{) specificslly provides that recvelable msteriads,
L& hazardous wastes burned {or energy recovery in BIFs,
are not subject to this section. Ringoco points 1o the word

“reclaimed” in the Guidance, but in the preamble (o the
hazardous waste regulations EPA explained that aithough
“sommercial peoducts recliimed from hazedous wuastes
re products, net wastes, snd so are not suljoot \e
the RCRA Subsitle O regulations,” waste-desived fuel
resuliing from the reclamation process continues to be
governed by ROR A

‘s gaseriion that theword ™

o
bl

though, as we did in
hig principie does
apply o reclabmed materkads

We cantion,
the nrop WyERi, that
gt

that ars wot ovdinarily considered

il

t be conunereial products, such as
wisie-waters or stabilized wasies,
The provision
when the outpat of the reclamation
proTess barned
recovery of placed on the land
These aetivities are ¢
provisions of the definition dealing

also doegs not apply

is for  energy

ontrotled by the
with using huzardous
landeapplied
ifatance, i 4 spent
sislvent 15 treated and blended with
ol sy o fuel, that wastes
derived fuel s stil subjest 1o BOR A
furisdiction.

WHSES a8
mgredients in fucl or
products. For

to osell

sowirements of

30 Fed. Hep. 214, 634 n. 20, Final Rule-Harardous Waste
Mz—magenwm System: Definition of Solid Waste, Juuary
4, 19837 Thus, if veclaimed muterinls from the TMW
arg someliones sent for nee as g fuel as indisputably occurs
with ol and char, then the TRW cannot be exempt from

the RORA pormitiing reaquiremenis of Part 266, Bubpan
H.

*3 There is certaindy evidence in the record showing that
4 substantial percentage of the ontput from the THW
i not metal, gven though the reeovery of metal clearly

takes place and s one of the purposes of the THMW, While
the metal recyeled in the TMW i nnt burned for energy

recovery, the deposition teatimony of three Tormer Rinsco
emplovess (whom Rinceo desoribes as “disgrantied™) snd
serlain Ripgeco
contention that a substantial pereentage of ol and char
resulting from the treatment process in the TMW i
ended mto HWDF and sent to BTFs where it {5 burngd
prErEy Michael W, Tallent (“Talent™).
# former Rincco Produetion Chemist, twstified that he

docoments support the United Siates'

foy FRCOVERY.
worked w3 senioy produstion chamistiwarchouse manager
the Arst THIW was installed at Rinero and vhat the
primary purpose of the ThIWeeas not to recyelemetal, bt

tor i

whar
end hazardous wasie indo {

fueed which was barned for
CORIEY TE0

gt at BIFs, Similarly, 8. Bradley Oonunock
CCummock”™ 2 former Rinecy Dirseior of Operations
dnd who wus an employes of Rineeo from Inauacy 1998
throuph July 2003, wstified tiwt the primary purpose of
the TRAW, especially from g financia! standpeint, i
blend hazardous waste Into Puel for cement kilns, not 1o
Brad Patly “Pany”}, the former Rineco
Direvtor of Operations after Cummeck and who worked
as Diivector of Operations at Rincee rom August 2003 w0
Tapuury 2008, glso testified that the primary intent of the
THIW was to blend hazardous waste inte fuel for coment
kilns, niot to reoyele metal,

Ve

AWRE

recyele matal,

Certain Rinsco documents concerning operation of the

TMW corroboraie the testimony of Riuges’s {ormer
Production Chondst and Disstors of  Operations.

Retween 2003 and 2008, the annuat THMW Mass Balange
Reports show that the TMW treatment process produced
more than twice as much ol and char as wmewl In
addition, a TMW Monthly Profi Analysis for the month
of Yanumry 2006 {which is under seal) shows the percentage
profi from the TMW L
metal sales, o pereontape that cortuinly soon

of Bineco's that was devived from

as ineonsisient

e, Plo olabr o o

HIE I
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U.B. v, Ringoe Chemical Industries, Ing., Mol Reported o P Sunp. 2d (20088

2008 Wi 801608

with Rineeo's claim thut the primary purpose of the TMW

Rineco choracierizos

15

is to recyele metal, s own Mass
incomplete and ingcourate” and iis
THW Monthly Profit Anulysis as “incomplete and based

on omere speenlation,”

Balanee Reports as

but Rineco cannol ereule facis

igsues with {8 own conllicting assertions, '

In sum, the Court detormines that Rineso's THW unit
dows not gualify for the reoycling process exermption
set forth in APCEC Regulntion Ne. 23 § 3816600
because, under APCEC Regulntion e, 23 § 381.6aX7)
{11}, hazardons wasl
moa BIF ¢
Wi, are

4k

that are borned for envrgy rocovery
{ag are the wastes munaged in Rinseo's THMW
subjest to APCEC Regnlation No, 23 Past
266, Subpart H. Were the Cowrt o upbeld Rineco's
imterpretation, any hazmrdous waste reatment unit that

processed an incidental amount of recoversd material that
i5 not burned for energy rocovery would gualily for the
recyeling exemption. Such an interpretation s contrary to
the regulations and RCRA'S purpese to ensure the proper
tregvment, storage and Mdsposal of hazardous waste su as
to riscfimize the present and future theeat 1o humaen health

Meghrie, 516 U5, s 453 M

&

and the environment,

b

¥ The Cowrt additionally aprees with the United States
that the THW s not cligible for the recyeling exemption
{or a seeond roason beoause substantial hazurdous wasies
that are wegled i the TMW gre degiroved by thermal
treatment sm-:.i not recyeled in the TRW, With respect to
such ativity. EPA has stated:

[Wle wish to clarily thay materials being burned in
incineraters or other thermad treatment devices

than bailers and industvial furmaces, s

, other
2 considered to
be “abandoned by being bormed or incinerated” under
§ 261 2ad i), whether or not coergy or materiyd
recovery also soours..
{pther

I oour view, any such burning
than in boilers “nd ndustrial furnaces) is waste
destrustion subject to regulation either ander Subpan
O of Part 264 or Subpart O and P of Part 285 0F
energy or material recovery occurs, it is ancillary 19
the purpose of the uni-to destroy
sl trostment-and so do
status of the

wastes by means of

es not aller the reguiatory

b

glevics or the activity.

& Fed Rep, 14472, 14484, Propos

« Rules, April 4, 1983

Rineco claims thar burning cannol ovour a0 the THW
Begause the “materials are indirestly heated @ an
sygen-depicted chambur,

mwgmmﬂc; deted” i3 ambipuous, bowever, and Rineco

Rinecos use of the phease

hos provided no actual evidence thet oxygen is abseny
Gomithe TMW. C
Devedopment for Rineoo,

Carl Wikstrom, Director of Resgarch and
only states that the materials are
hoated in an

“oxyger-dupioted chamber vig an sxteroal

the adhesive bonds of the materials
that are sitached to the surface of the metsl” To contrast,
the TH{W Patont indicates that waste materials are pluced
i an oxygen lmited chamber, notl an oxygen depleted
. The Patent states:

heat soures to break

chamber

The  feed
wisie

hopper  provides  the
material 1o » frst chamber
through an awrlock. The airleck,
knife
gate, which largely solates the st
from the feod hopper
The aidock it sir infusion into

the frst chamber,

for some embodiments, 5 &
ahamber

which I3, for
sub-mmbiont
Thia
removes dependence on a dynamic

sume embordinens, o

pressurg chamber, isuiation
seal, Also, the improved seals Hmit
or prevent apprectable nBoy of air
into the sysiem, therehy reducing
the chances for unplunned oxidation

snd alsg reducng the amount of

non-condensable gases that flow
through the system For soms

embodiments, an inerting gas {gg

carbon dioxide, nirogen, ew) i

injected into the airlock to displace
gir or other osidizing agenis. This
reduces the extdation that can eoenr
inn the subsequent siages of the waste
Privessing system.

Ringeo's own documeniation ovidences destruction o
buring of TRIW, On Decomber 15,
2003, EPA asked Rineco (o "compdets
rggarding volumes of waste managed at your facility for

2003, 2004 and 20057 BEPA provided o wble,
Rineeo's deseription of the TMW, showing yvearly volume
of hazardous waste veepived (guid and solid phases),

vearly volume into the THW, yearly volume from the

satenials in the
the attached able

baked on
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1.8, v, Rineso Chemiosd Industries, Ino,, Not Reported in F.Supp.2d (2008}

SIS WIREN

TMW divided in six ouiputs {water, o, char, metal,
vapors and merts) and yearly vobums into and oul of
the eryogenic unit, In o Ietter to EPA dared Janvary 17
D06, Rineco stated that s responses (0 the tabls weye
bazed on pounds, the owwbers provided were Rineco's
Uhest estimmte,” and the vapor wnd inons catugories
wers combined because Rincro was usable 1o separate
thewy, The Unitod States notes that the table showsd that
between 2003 and 20035, of the approximately 187
s of waste fed into the TMW annually
2.8 mwillion lbs. or at lsast 13.9%
te disposed of. burned,

million
save ey
was unaccounted for,
o incinerated i the treatment
provess, and that during the sume period approximately
T wmillien ths, or 10.7%% of the owiput from the ThW
was vaporfinerts, which arp vented to the TOU where
they are destroved through burning and ineineration. The
United States notes as well that the pressnce of muore
than 4.4 million Ibs. or at lease 23.5% char ndicates that
the destruction of crganic muterials takes
MW,

place i the

11 Rmeco docs not specifically dispite the abowe
pereeniages but coudends that the table “does nnt
reflect all of the materials exiting the TMW and,
thus, wny attempt 10 oroale g mass-balance
thiz information v Sally
Timportantly, the chart dogs not refllect the amoumt
of solids fother than char and metal) exiting e wnit”
angd that “[herefore, the {Uinied Bates' allepations thay
13.9% of the matcrials plaved into the THYW are destroyved
ooy the numbers in the Jaouary

report from
flawed.™ Rineco states that

2006 chart are fust
plain wrong and misleading to the Court.”

As provigusly noted, Rineco's claim that its table “does
not reflect all of the materials exiting the TMW” and
that fe own Mass Balance Reports “are
ingeeurate” fuils Lo create

ingorplete and
s issue of materind fact
congerning the evidence indieating thul some

& genuine

the masteriads are burned or destroyved in the TMW. In
its January 1 7th response o EPA%S information request,
Ringeo made no mention that the six antputs from the
Thiw did not reflses the total ouipnt Drom the TMYW
and Binece did not correst the table to add an output
for “solids {other than char and metad) exiting the waiat”
The United Stutes argues that Rmsm clearly did not do
% because the ” {u’.‘Iu desoribes
the s waste materials that Rincco 5 now calliog
“swlids,” Certainly, neither Rinecy ‘

Y's Patznt nor Rineon's
Fuel Blending & Reoychng Processes fow chart deseribe

‘Uneris” category on the

AR of

“solids (other than char aod metal) exiting the usit”
but they do dentify “inerts” The Patest states “{ilhe
pietal separpiion svstom handles nonevolatile fractions,
including char, metal, and nonvmaggetic inert substances
sand, cic.” and
Rineeo's Now chart indicates that “char, mietal, and ineris”
are the only solid phase maerials that exit the TMW,
There 5 no separaie reforonce to
THIW.

such ax, for example, plass, gravel, soil,

“sofids” exiting the

Inany case, i is undisputed that vapor from the TMW is

vented o the TOU where it is dostroyed through burning

and incineratian, '? Thus, o pertion of inputs o the TMW
arg volutilized by the bigh temperature, vented to the
TOU. and destroved through borning and incineration.
In addition, the presence of substantial char shows that
the destrustion of organic walerials takes place in the
MW, Accordingly, the exempmion for the recyeling
andd 2l APCEC Regulation Mo, 23 8 261 6{ci(l}
does ot apply becausy certain of the

nrocess {o

organie hazardons
THMYW are not reoyeled but instead
i3

wastes processed in the

are destroyed by thermad ealment,

For the foregoing reasons, the Court grauls summary
judpment 1o the United Sstes on s First Claim for
Redicf under RORA (Unauthorized Operation of RCRA
Treatment Unit) as st forth in s oviging] somplaint,

The Court now twms to the United States' elaim of
unuthorized opeeation of RCRA trestment unit. The
United States alleges that sinee 2003 Binceo has been an
peensr or operator of @ unit for the slorage of hazardons
‘msu without 3 required permit, In violalion of section
00%n3 of RORA, 42 ULEC § 8925), and APCEC
nguhﬂm“t Mo 2388 2 Y, 270U Rineco, however,
arguss that it has g valid and effective BORA permit for
the siorage of hazardous waste at its faciity that covers
hazardous wasts reluted 1o the THW,
*12 Under APCEC Regubution Mo, 2

of hazardous wasie

38270, ), slornge
by any person who has oot appled
for or received a RCRA permit is prohibited. Under
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WS, v, Ringco Chemicat industvies, ine., Nol Reported in F.3upp.2d {2008

SO0 WL el

RORA section 1004{33), 42 ULS.C§ 680333, “ftihe tenm
‘storage,” when used in ponnection wzii hazardous wasie,
eans the containment of hazardous waste, either on
a lemporary basis or for » perdod of years, in such a
azardous
waste.” “Storage” s defined as “the holding of havardous
al the eod of which
is tresied, dispm&d of, or
" APCEC Regulation Ne. 23§ 260010,

manner as not o constitule disposal of such b

waste for a lemporary period,
the hazardous waste stored

sleewhers

Rineco docs not dispute that it is storing hazandous waste
B THDW ut it Dacility und 8 do
thrat after shredding, waste materials are placed iy tolgs
which are stored near the shredders belare trentment in
the THIW, Rinceo obtained its RCRA hazardous waste
pernil in August 1999 before it began operation of the
THW and the staging ares of the toles {or the THWW
is not inchuded i the existing permit. Thus, Rineco's
failure to modily its existing RCRA permit 1o expressly
ir‘-clu:;%* the hazardous waste storage areas related to the
TMW & s vielation of Section 3005{a) of RCRA, 42
US.C § i‘ﬁ” :{} and APUEC Beg
2701, 270,10, aly, urt grants summary
judgment w the nited Blatez on ity Second Claim Tor
Relief under RCBA (Unsuthorized Operation of RCRA
Storage Unit) us set Torth by its origioal complain.

refated to ¢ o5 not dispule

o5

uiation Mo, 23 &

7 Accordingly, the Cou

ok

The Court now turns to the Uhndted States’ clahm of
snauthorized operation of RCRA disposal unit. The
United States alleges that sinee 303 Rineco has been an

owner or operator of g unit for the disposa! of hazardous

waste, without » required p"rmii, in vinlation of section
005y of RCRA, 42 UB.C. § 6925a), and APCEC

;

Regulution Mo, 23 8 2701, *\,.»‘{'}\Ii). Rineco, however,
arguss that 1t does not dispose of any hazardous waste
related 1o the THMW at its Tacility.

As set forth above, Rinecy's January 17th takle

zarding
volumnes of waste 3,

re

mwanaged at its facility for 2003, 2004
and 2003 shows that Rinveo disposes of harardous wasis
refated to the TMW. Again, Rineoo's olaim that is table
“dozs not reflect all of the materials exiting the TMW”
fails to croalz & genuioe issue of material faot inthe face of
the evidence indicating that some 13,59 of the materials
wre burned o destroved i the TMW, In addidon, Rineco

does not dispute that vapor, one of the oulpuis from

the TRW, is ventsd o the TOU for destruction. nor
doss Rineco controvert the findings of the resent EPA
mspection by Dusier or slimilar lestimony from former
Rineco employees Tallent, Cummock, and Patly that
fugitive ¥OC 5 ¢ “heaking” THiwW
and other units st the Rinego {“m;ﬂ;;y“

air eimissions an {rom tha

In addition 1o dispoesal occurving at the TMW ltself, ot
is not disputed that char and other materials from the
TRW are blended inte HWDE tn BiFs
where it 15 bumed and emibled inlo the simosphere or
i g handll sfter
the burning process 18 completed. Rinsco argues that
in order for RORA regulations
reguire that the disposal must take place on the land
or water ot the Rineco facility, The term “disposal” ia
not s limi{:ﬁdh howaver, but ‘;mcampa»zez “the discharge,

eposit, injection, dumping, spilling, leaking, or
of any mﬁzd waste or hag
tand or v

pd sent offesite

disposed or Udopesiied” s on wasie

“digposad” 10 oocur,

placing
ardons waste into or on oy
raterso that such solid waste o hazardous wask
o7 any conslituent thrsmof may enter the arvironment or
e ewmitted inte the sir o discharged oo any \scnm
Yz ULEBC 8 SMEY, APCEC
e miere act of sending waste
ey ot make w unit g disposad uniy;

ncluding Ma;xm wal
Regolation Mo, 23§ "ﬂ'} 1
off-site for disposal do
‘a‘z.hcr, Rineeo is engag
& disposal unit beeay

ad in the waautherized operation
it is {neorporating the char inte
& fwnl( angd the char is n}m‘ﬁatc ¥ discharged into the afy
or deposited In o bndfill. Accordingly, the Court granis
swinmary judgment to the United States on its Third
Clates for Reliol wnder BOCRA (Unsnthorized Operation
af RCRS Disposal
somplaint,

Unitd gz st forth iy its originel

4,

*13 The Court now turns 1o the Linited Srates’ olaim of
failure to notfy of hazardous waste activity. The United
States alleges that Riveco has {iled to e, with EPA or
ADEG, a notification of hazardous waste activity related
(o the TMW in complinnce with Bection 3010 of R (‘.Rs‘m
42 12.8.C. § 6930, Rinceo, howover, argues i submisted
potification of {5 hazardous waste activity related 1o U‘m
TRIW to ADEQ a5 part of its Hazardons
Reports for 2003, 2004, 2008, 2008, and 2007, noling
that as to zach report, i indieated that the f‘acz ity was

Waste Anngal

reeycler of havavdous woaste, included bazardous wasias
recyoled i the THREW in the list of regulated hazardous

Flyoeng
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1.8, v. Bineco Chemical Industres, Ine., Not Ra,pmrts.,d iy F Supp.2d {2009

MogwWlsseag T a
wastes, and included hazurdous wastes reoyeled e the
ToAW in the waste generation tonals for the faciiity.

Sectlon 3010 of RORA veguires Rineco o provide notice
af the Josation and & 'var;crzli deseription of any treatment,
siorage or dispossl activity conducted a1 the facilie, 42
U0, § 8930, Ringeo's general refermnen on the RORA
Subtitle € Site Hdenuflcation forn
of hazardeus waste and 18 yeference o the hazardous
wastes recycled in e TMW as weell s 1ts hazardous waste
fotads at the facility 12 not sufficient. Section 3014 regudyes
the oper haeardous fregtoaent, storage
Gy (iisposai factlity 1w Ole specific reports.

Eeolpgival Svepuge Stnution vw. Perry, 47 F2d 325,
329330 0, 7 (Bth Cir. 1995 Rineso does not dispute that
it has 1
it hamz‘d ous waste activity expresshy related to the TMW,
Accordingly, the Court granis simmary judgment 1o the
United Brates on its Fourth Clalm for Reliaf ander RCRA
{Fadure to WNotly of Hazsrdons Waste Activity ag sz
orily in 165 origingl complaiat,

1y that it 5 a recyoler

tor of u

wasle

MaClellan

L

The Coure now turss 1o the United Bates’ clabm of fatlwre
to provide financial assurances. The United Statey alleges
that Rinseo bhas Duiley
TOOUIe
ity at the facility in viokwtion of seofion
RORA 42 Ub”ﬁ H928a)

23 & 264, Subpart H.

to estubiish fnancial assurance
erients Tor closure of the TMW and related storage

boand APCEC Begulation No,

that i1 has failed to sstablish
financial assurances reluted o the TMW but insiead
contends  that THW B oxanp from
regulation, Rineeo is not required to comply with Dinancial
the TMW, As

Rineeo doss uoet gualily for

Rineco dpes not dispuie
beeause the

assurances rogquirements Tor closure of
seb forth above, howsver,

the reoyeling exemiption in APCEC Regulation Mo,
23 é 6 SAelh As a rosull, Rineco must ostublish

Accordingly, the
Court grants supumary fudpgment 1o the United Staies
on ity Fifth Clabn for Relief under RORA (Fathue (o
Provide Financial Assuravces) as set forth in
complaing,

il
Gnancial assurances for the T wiw, Y

its original

ated 1o fle with EPA or ADED a notification of

30040ay ol

19

One {inad satier concerns Rineoo’s affirmative delenses,
Rineco argues that 3 1t

fudgment, genuing ssues of fuct on Rincoo's aflirmative

s net enililed o supanary

defonses preciude the granting of summary judgment in
favor of the Uniled States, incloding whether EPA i
squitably ostopped from asserting claims against Rinpco
based on the decision ui the delegated wothority e
ADEBEGY that the TMW dows not reguite 3 RCRA
permit, whether EPA {5 exgroising selective enforcement
against Rineeo, and whether Rineoe 1s being denjed equal
provection. Bowever, both Rineco and the United Stanes
have moved for sunmmary judgment, those motions are
ripe for consideration, and Rineco has not come forwand
with facls to support any of i3 defeases,
Clams for gguitable estoppel do nol run against the
federal government unless the party &E‘Ll‘ﬂ”iﬂg‘ estoppel
establishes, among other ihings, that
v oof aflirmative

sifivmative

he governnien
misconduct, Willer
v LN Through Farmcrs Home Admin, 207 F.2d B0,
8283 (%h Cie 399 To establisk a prima facie claim

of selective proseeution, a party must demonsirate that

enguged n some sort

others simsilarly situated to it were not prosesuted and that
the decisi
by discriminatory purpese, Diited Stares v Perry. 132
F .5 900, 803 (Erih Cir 1998). To cata
protection clabm, Rineco must show that it was treated
differently than similarly situnted entities for purposes of
the challenged sovernment action, %mu;mr %, ffn_v uf
Minneapoeffs, 435 Fad 898, 201 {8t Cir.2008)
has shown no avidense of affirmative miscondust ov
disoriminatary purpose by the United States 10 support it
gstoppel

on 1 entores e baw m&dar‘;%i iowas motivoed

blisk o vinble sgual

Rineon

antd selective prosecution claine, and Rineco bas

x’ham-ﬂ o &
wvorable

pm‘&.u:mmn claim. As Rineveo ha

ddence that similarty sttusied entities received
rogtment so 48 o esteblish o viable sgual
s shown no evidence to
support these or any other affirmative defenas, summary

¥
judgment in favor of the United Btates is not precluded. e

HEL

*14 For
United Stales’ motion Doy sommury judgment fdoc, #

the foregoing ressons, the Court grals the
401 s 1o Hability on exch of the Gve daims asseried in
its oripinal complaint and denies Rineco's motion for
summary fndement oo, # 131 This matter will proveed

s et owe 2
e G, Bl
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.5, v, Rineco Chentieg! Industries, inc,, Mol Repored in F.Sw :;o M {2%‘3}
HOGEWIUESTESE o

tes and ns to the thres
remaining cladms 1o the United States’ amended and

a8 {o uny approprinte civil penslt

. Al Citations
supplemenial complain, =

ot Reported in F.Supp.2d, 2008 WL 801608
ITIS 30 ORDERED,

Foolnotes

1 The Court deferred riling on these molions pending @ settiemant corderence befre & Magisteate Judge in late Olober

’m& that proves unswooessul. Foliowing thal setiement confersnee, the Courd, by Ordar dated Movember 24, 2008 [doc.

BSE granted s motion of Rineco for leeve to e what i clalimad (0 he nowly disoovered summary wdgment evidenos.
ln addition, the Court in thal same November 24th Order granted izave of the United States 1o armend and supplement
ity complaint 1o add thres addiioral claims, These addittonal claims are nol addressed in the parlies’ crossrmations foe
summary judgmeant now under conslgaration.

Subsaqueat program sevision spplicetions were laler approved, i

APGELD is the environmeanial policy-making body for Arkansaes and ADED implements those policies,

Al paragraph numberings within APCEC Regulation No. 23 are the same as those wsed in the eguivalent Federal

Part such that somaong sesking, for example, the Stale squivsient to 40 TF.R. § 281.3R1M2M1N necd only refer i

APCED Regulation Mo, 33 § 281 32D, Because Ariansas’ reguiztions are substantially identicst to EP&s regulations,

analysis of the federal schame can overday and defing that of Arkansas. CF Unifsd Blates v. Fower Enginesring Go, 18

F.3g 1224, 1228 {(10th Cir, 1988) (determining that because Dolorade's raguistions ara substantially identical {o E, &g

reguiations, anslysis of the faderal scheme opn overlay and defing that of Colorado).

5 In Harmon, the United Blates Court of Appeals for the Bighth Cirouit held (het the federal governmeant's right 1o pursue an
snforeement action under RORA atlaches only when a stale's authorization is revoked or when a state fails 1o Infliate any
anforcement action, and that EPAs practios of overfiling, In those states where | has suthorized the slate {0 act, pverstens
the federal sgency’s autharity under RORA, 187 F.3d 8t 801-02. The Eighth Circuil's decision in Harmon conceming
EFA's authority o overllle has net been withou! some oriticism. Sog, e.g., Unfied States v, Power Engin emmg O, 303

5

R O A

B34 1222 (10th Cir 2002 Buch s of no consequencs hers, howsver, 85 the State of Adkansaes has not initiated an
snforcesment action ageinst Rineco concerning the maiters bafore the Courl,
5 These wasles contain varisble levels of ignitability, corosivily, reactivity, and lozidity, and include arsenie, barium

benrene, cadmium, carbon tetrachloride, chromium, cresol, 1, d-dichlorobenzens, lead, mercury, wasiowater reatment
stugdge, silver, viny! chioride, spent nalogensted and non-halogenated solvents, spent oyanide, aoryiic auide, carbamic
acid, DT, su,Func agid, tolueng, wlens, sic,

7 Rirngco does not dispuls et the TRW iz a type of thermal reatment unit {slthough Rinsco sialss that the TRMW doss
not, as argusd hy the United Slates, apply heat 1o changs both the chermioal and physical character and composition of
the wasie fod info the TMW but, rather, that the hest meraly breaks the adhesive bonds of the material that are atlached
o the surface of the metal], Thermal trestrment units that de not use internal controfied flames combustion, as the TMW
does not, are classified as “miscellancous units” snd subjest to the stendards for the management of hazardous waste
set forth in APCEC Regulation Mo, 23 Part 284, Subpart ¥, §§ 284, 800-264 801, The Uniled Stales doss nol dispute that
misveliansous unils may nevarhsless be polentiaily sxempt from regulstion under RURA

8 Agcording to the Unilted Siates, ADEQYs staff, including the Herzardous Waste Diviglon Divector, believe thal the TIW

reguires 2 permit but that Devine ook g different position. Devine's Aprit 13th letter dogs rol, however, revoks ARECs

previous corespondenss with the company stating that the agency's conelusion was based un Rinsco's compliances wih
sk condifions and, thus, Deving's determination seemingly was mads in the context of Rineco's representations of the
speacific purpess and operstion of the Taw

Rinen dogs not dispuls thet nodics of the commencemaent of s scion was given 1o the Siete of Arkansas In acoordance

with 42 U.B.C. § 6928{a)2).

10 APCEC Regulstion Mo, 23 § 281.6{) provides in parl

{aX{1) Hazandous wastes that are recyoied are sublect {0 the requiremants for generatirs, ransporters, and storage
faciities of paragraghs (b) and (o) of his saction, except for the materials tslad v paragraphs (832 and (83} of
this section. Hazardous wastes that are recycled will ke knowr 88 “reoyelable materials”

£5%
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L8, ¢, Ringeo Shamical industries, ng., ol Reported in F.Supp.2d (2008}
R S B e = e —

{2} The following recyclabls materals are not subjest o the requirements of this ssolion byt ere regulsted under
sibeantions Cthrough H of section 288 of this reguiation and &/l applicabls provisions in section 270 of this regulation
and 40 CFR Part 24

{1} Recycishle materials used in 8 manner constitisting disposal {subsestion CY;

(i) Hazardous wastes burned for energy recovery in bollers and industisl furnaces that are not regulated under

subseniion O of section 264 or 285 of this regulation {subsestinn H).

APCED Repguiation Mo, 23 § 281.8{c)1) provides:

(o301 Qwngrs or operators of faciiities that store recyolabls materials before they are regycled are reguinted under

alt spplicable provisions of subsections A through L, &4, BB, and CG of sections 284 and 288, aad under sections

288, 268, and 270 of this regulation and 40 CFR Parl 124, and tha nofification reqidrements under sestion 3040 of
RORA, sxcept a5 provided In paragraph (8) of this section. (The recycling process itzelf is axempt from reguiation
except a3 provided in § 261.8{d})

12 Rinnco proffers EPA's Ravisions 1o the Definition of Sciid Wasls, Fingl Ruls, 73 Fed.Reg. B4888-01, Golaber 30, 2008,
Thess revisions are of no heip (¢ Rinece, however, ag the finel rute claeifias ihal the exclugion for hazardous secandary
matarials thatl are legiimately reoycled "does nol include the recynling of hazardous secondary malerials that are ..
burted 0 recover engrgy of used 1o produce 8 fuel or otherwiae pontained in fuels (40 CF R § 281.2{(0ME0" 1 at
B4GED, G4BT, BATIL, B47EL.

13 Hinsuoo, a& praviously noted, may not st on mere aliegetions or denials of s pleadings, but must come fonvard with
spenific facts showing that there is @ genuing issue for tal, Malsushits, 475 U8B, at 837, See also ARCED Reguiation
Mo, 23 § 261200 {respondents in actions © enforce reguiations impementing subtitle © of RCRA who raise a olaim tha
seriain material ls concltionally exempt from regulation must demonsirate that they meet the lerms of the exemption; in
doing so, they mus! provide appropriste documeniation to demonstrale that the matedal s exempt from reguiation.

14 Cliog EPA's RURA Qrienmation Manuat 2008, Rinec argues that BPA has found thet distilation unils sngaged in the
regyching of hezardous spent solvenis are exempt recycling unlls under 40 CF.R.§ 281.8{X1) sven though the sludge
crested in the distifztion process is sent offsite to BiFs, The RCRA Orentatinn Manual does not support Ringoo's positian,
Ag the Manual sigtes, “[njot all hazardous wasles pose the same degree of hasard whan recyaled,” and "wiliis RCRA
specifically exempls some wasles when recycied, some recycling processes may still pose encugh of 2 hacard to warrant
some degrae of reguistion.” It may be rue that BPA has consiuderd thet serdain unrefinad waste-derivad fueds and oils
from petroleum refineries may justify sxsmption frorm RCRA Subtitie G, bt EPA also has contiuded that "{ihe progess of
reyciing hezardous waste by Burming § for energy reoovery may poss sigrifcant sir omission hazerds, Therelore, EPA
{has] established specific operaling standards for units burning hazardous wasie for snermy recoven.” Rinego, it ghould
b noled, doss not treat & singis predictable predistiliation waste stream from a petrolsum refinery, buf rather more than
400 differend types of hazardous waste containing variable swels of ignitability, corrosidty, reactivity, and toxicity,

15 Rinscoproffers as newly dissovered evidenos” & dectaration from Dr. W, Roy Penney, @ Professor in the Depariment of
Chemical Engingsring af the Unlversity of Arkansas, who stated thal "somplete combustion in the T is impossibla.” T,
Fanney doss nol, however, connlude that pe combustion accwrs in the TMW and he does nol diggids that combustion and
destruction ooours inthe TOU. Rinecn has siso profered a declaration from an aliomey, David E. Polter, who ssserdially
opines o the legal issuss in this matter. However, the Court will not consider for purposes of today's decision legal
apinions that "attempt o el the oourt what resull o reach.” Dow Oowing Sorp. v, Safaty Netional Cas, Corp., 335 F.3d
Tad, 751-82 {8in Cir. 2003).

16 A3 indicatad in e Patend, "[ithe residual non-condensable vapors are direciad fo 2 thermal oxidizer unit through an
exiausiar. As is known in the an, the thermal oxidizer urit destrovs alr foxies and volatlie arganic compounds WODC"
that are gischarged.”

17 O Aprd 1518, 2008, David Duster {Duster™, an environments! scientist with EPA, conducted a RORA focused
compliance pvaluation at the Rinoco factity and documented that fugitive vOC emissions werg escaping fram the TMW
and other units 8t the Rineco fofity, Simttarly, fomer Rineco employess Tallent, Cummok, and Patly teslified o fires
oneurring at the TMW and to VOCs and particuislos that were leaked and discharged from the TRIW into the air althe
Ringoe faciity. Rineco poinis o the lestimany of David Craw (Craw”), ADEQ's on-slte inspector, but Crew only tesiified
that "t the bast of my knowledge,” there has naver been a firg in the TMW. Crow did, howsver, lestify that there have
been fugiive emission issues with regard o the TMW, and he alse lesiiied thal the sorap melal s 8 byproduct of
the sntire process of the TMW, not the primary process, and that he befleved and continues to baligve that the TAMW
requires 8 RCRA permil, Rineco claims the TRW s “designed” for recycling metal, bud the possibility of recyoling is
mertioned only twice in the 1%-page Palend, stating first that certain metal (which can be fairly fargs, e.g. whele cansg,

o
s

i
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WA, v, Rinecs Chamical Industrias, Ing., Not Reported in F.8upn. 24 (2008]
SUNn WL ETNGE ' mm——

gie.} moving along on 2 convayor bell that prograsses heyond the field of @ magne! “oan be eovoled or disposed” and,
second, that the sysiems and processes desoribed in the Patsnt “permil recycling of warious matedals, which would
oiherwise not be permitted.” The word "disposal,” In contrast, Is referenced numeraus tirmes throughaut the Patent, which,
as praviously noted, “relates generally to waste processing, and more padinularly to systems and methods for processing
haterngeneous waste materials.”

18 Ringoy slen veferences EPAs & Cilizen's Guide to Thermal Desarption” {"Cuide™, which describes the use of therma!
deserption under the svperdsion of EPA as a method 1o clean up polfution 8 Supsriund sites stating that "[ihe dust and
harmful chemicals are separated from the gases and disposed of safely, The clean soll iz refurnad to the site,” Rinecy,
hesvever, neither relums “glaan soll” o #s facifity nor disposes of the separated materials in 3 Subtitle © ndfill and 50
the Guide s not spplicable.

19 The Lourt agress with the United Siatas that the permit requirermenis apply to the staging ares for the toles given that
when materal s walling to be placed inthe THIW, thers are emigsions that can occdr that would othereise not be coourring
i the abrence of the TMW,

2 During aral argument, Rinseo acknowledged that the financial assurances srgument turns on the exemgption lssue and
that i the Courl finds that the TMW ig covered under RGRA, which the Courl hes today so done, then Rinsoo is required
o wetablish inancial assurances for the TMW,

1 Ringoo alludes 0 seeking addiional discovery on its affirmative defenses bul a pardy npoosing summary judgment who
hetieves that he or she has not had adeguats opporiunity 10 conduat disnovary must seak reliaf pursuent to Fed R Giv P,
BBEH, whlch reguires that party o show what specific facts fudher dlecovery might unvall. Uniled Stales v, Casine Mayic
Corp., 283 F.3d 419, 428 (Bth Cir.2002) {citations amitted). Thiz, Rineco has falled 1o do. In addition, during 2 telephone
confersrcg held on Movember 18, 2008, Rineco agreed thal discovery could be staved untif such time as the Court ruted
on the parties’ cross-mations for summary judgment on lability,

22 Az noled iy the November 24th Order, the Courl will consider for purposes of delermining any agpropriste civil pensliies
the seriousness of the violation, any good Taith offods o comply, the harm caused by the violation, any sconomic bensfit
derivad from nongompliance, the vislator's ability o pay, the govemment's conduet, and the clarity of the obligation
involved. Unfted Slates v, Ekoo Housewares, Ing, 82 F.3d 308, 815 (8th Cir 19855, With respect o sconomic henafit, the
Court reiferates that the goat of the sconomic Benefit analysis is 1o provent a vielstor fram profiting from s wrongdoing,
level the econamic playing field, and prevent violators from gaining an unfalr competitive advaniage, Unffed States v,
Hurisipal Authorty of Union Township, 180 F 34 258, 283-84 (3rd Cir. 1988] (citation omitied], See siso Pound v, Arossl
Company, Inc., 4998 F.3d 1088, 1088-1100 {10th Cir. 2007} {in delgrmining sconomic benelil of nonoompliance under
Claan Al Ast (MCARXTY, “the betler argument” iz that "any profits realized theough the sale, or offer of sale, of & prohitited
product ought o be included when assessing the economic banefd of & QGA violatlon, e rationale Being that ong
ougnt it o profit from ong's wronglul conduct” rejecting the argument el "the economis benefit is more grogery
measured by considering the cosis that # would have inousred 1o somply with the DAR [Le., Ine cost of reformulation
Ekeo Housswarss, B3 F.3d &t B18 (district court i net abuse s disoretion in determining that the amoun! of the RTRA
perally could be based on the sconomic beneft gained hrough noncompiance, including cost savings reslized by
noncompliance, and digiic! court properly considered the delerrence sffect not just on defendant but on the reguistad
community 88 8 whole), Thus, while it may be that the econoniic henefils calcuation iWeally begins with the casts that
should have been spend to achisve compliance, Alresol Campany, 458 F.3d & 1100, the Courl will conaider all relevant
docurmentation thal onidd lead (o 2 ressonable approdimation of economic beneflt to Rineon dwing the peried that the
TV has been operating withoul s parmil, including: (1} the cost of applying for and obiaining 8 RCRA permit; (2) TRIW
profif from the stad of s operation w the present; (31 ihe pollution contrpl custs aszociated with the RORA permit and {4)
olher benefils such as any competitive advantage Rinsco has oblained by cherging gensrators & wer price to dispose
of wesie in a nor-reguigied process,

zod of Gociment B 2016 Thomsan Reuters, No slaim o erigingl LS. Bovernment Worka
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Attachment C

T UNITED STATES ENVIRONMENTAL PROTECT. .. .
»q . ..MG N F
3 ! 1445 Ross ;‘Wimue
‘%@ ;; Dalias, Texas 75202-2733

’ﬂ saot Q’O

JUN 24 s

Mr. Estuardo Silva

Lowsiana Tmp@,u tment of Environmental Quality
Office of Environmental Services

Waste Permit Division

Post Office Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  Drali Hazardous Waste Modified Operating and Post Closure Penmit
Chemical Waste Management, Inc.
7170 John Brannon Road
Carlvss, LA 70663
Permut LADOOOT?201-OP-RN-MO-1
AR T42/PER20140007

Dear Mr. Silva:

EPA has the following cornments on the draft Hazardous Waste Operating and Post Closurs Permit
for the Chiemical Waste Management, Inc. factlity located at 7170 John Brannog RBoad, Carlyss, LA
70663 (Daft Permit), Chemical Waste Management, Inc. {Chern Waste) secks 1o add two oil
recovery units {ORUs), two thermal desorber units ( (TDUs), and 19 associated tanks to its operations
at i1s Carlyss, Lowisiana factlity. The ORUs will be utilized to separate recoverable oils from drilling
fluids, refinery tank bottoms, commercially exenipt wasie, and other non-hazerdous and hazardous
wasia, The TDUs will treat contaminated tank L(&'ETOI"}S ';«Liudge catalyst slurry oil, and other non-
hazardons and hazardous waste. The TDUs will be designed to separate organic constitugnts from a

e stream by condensing the organic components, which would allow for the recovery or disposal
of the contaminants. The non-condensable pases will be routed to a thermal exidizer unit {TOU).
The T ix proposed 1o be permitted as @ miscellanesus unil,

Condition ILE.25 e of the Drafll Permil provides that “[o]ne hundred and eighty (180) days before

planned construction, the Permitive must mbmn finalized enginecring specifications and operating

parameters for the proposed Thermal Desorber Units (o the Administrative Authority for approval,
ey

The information submitted must comply with the ;qu-;n menis of this penait and LA, 33
{Ihapmr "%2, and ¢ Ei appiimbie 1‘@gu§aﬁions.” (‘Z ﬂpte’ 3248 u**uiezd “Mt 5¢ *Hmmnm UmL", Mm} 14 ',h

:sps::cii tmum g‘;uxpsm&nm &e«;t npa,m ing mmi mm opemimg ;*&amw‘rw zm‘am‘m 1g :md
recordleeping requirements, we have identified permit requirements for the TDU and TOU beloy
that we believe are required by the regulations for operation of the TDU and TOQU.

How the T and TOU are permiited deter mm the appropriate g}axm requiraments for the units,
The material being treated in the TDU and the TOU 15 already o hazardous waste. Thermal treatment
after a material becomes o haverdous wasie is fully regulated undey Ex(‘h A, 54 Fed. Rep. 50968,

30973 (December 11, 1889) The vombustion of the non-condensable gases in the TOU mests the
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definition of “thermal treatment” in LA.C, 35:V. 109 {40 C.F.R. § 260.107 and thus wquirm; a RCRA
permit, The TOU would meet the definition of incinerator in L.AC, 33:V. 109 [40 C.F.R, § 280.14]
{an enclosed device that uses controlled flame combustion). However, rather than permitiing the TOU
s an incinerator, LDEQ could permit the T and TOU together as a misceliansous unit un:i“x
LG 33V, Chapter 32 [40 CF.R. Pant 264, Subpart X} Ifthis otcurs, then LDEQ is required 1o
include in the nnmn requirements from LAC. 33V, Chapters 3, 5, 7, 17, 19, 21, 23, 25,27, 29, 31,
4301.F, H, 4302, 4303 and 4305, ail aihe - applicable requirements of L.A.C. 33 ‘V Subpart 1, and of
43 C.F. R Part 63, Subpart EEE and 40 C.F R, Part 146, that ave appropriate for the m scellaneous unit
being permitted

The decisions as to what appropriate requirements would be included in the permit would be left
LDEG. However, we believe that the permit conditions would be simiiar to those set forth in the
enclosed Consent Agreement and Final Order, In Re: LS Fmiwv iw%, Inc, and TD*X Associates,
LP, EPA Docket Mos. RCRA-UG-2012-0936 and RORA-06-2012-0937, filed Uctober 4, 2012, These
%r*ml conditions would include, but not be Hmited to; 1acs Mr tap, mwi{}w and mﬁihm”*mn plan;
a performance test, which includes meeting 2 99.99% destruction removal si.ﬁ-‘..,;m«wy for zach
prm*’mia arganie hazardous conatituent and mwu g certain emission limits; (3) automatic waste feed

N
cutoff system:; {4) operating parameters; and \"i‘h tnwmgmon recordkesping, testing, and reporting
reauimmmt"' This position was also previously (,ummumcmd to LDEQ ina leter from EPA to
Mr. I D, Head dated May 2, 2016, in which a copy was sent to LDEQ. A copy of thus letter is also

encipsed,

If you have any questions, please fee! free to call me at (214) 663-8022.

Sinceraly,
AR pove r
T 2 o g
<*--.W s..f N f,x"ﬂ
) gﬁf“ \fg
Susan Spalding e

Asspotate Direclor
Hazardous Waste Branch (6MM-R)
Multimedia Division

Enclosure

' The equivalent Federal provisions are 40 CF R, Part 264, Subparts [ theeugh O, AA, BB, and
CC, 40 CFR. Part 270, 40 C.F.R. Part 63, Subpant EEE, and 40 C.F.R. Part 146.
40 CF R, § 264.601.
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Attachment D

Tradebe’s Solid Distillation System (SDS) is a . T
positive step forward in waste recycling technology SDS is an attractive,
and a new, cost-effective way for generators cost-effective and

io recycle thelr organic solid waste,

environmentally friendly
Before SDS, most solid waste was incingrataed in a process ,
designed to destroy its hazardous organic content by driving option for generators.

oft yolatiles and burning excess gases.

After incineration, residual matenals were landfifled. Now, 5D5
offers a more responsibie sclution, Wastes such as paints,
resing, polymers, solvent-soaked rags, and refinery wastes have
their hazardous organic contert removed and regycled g0t can
be reused again in industry 1o replace virgin chemicals, This
reclatm, recycle and reuse technology makes SD8 an attractive,
coat-effective and environmentally fnendly option for generators.
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SUBTAINABLE WABTE MANAGEMENT » BOLID DISTILLATION SYSTEM

Frocessed material naver touches the heat source.

2. Volatile and semi-volatile organics are "baked ouwt” of the
~vaste so they can be reclaimed, distiled and recyeled.

3. Tradebe's SD& systemn is built to handle large volumes
of solid waste and work continuously,

4. After processing, a portion of the residual material can
be beneficially used in energy recovery.

&

THE D5 THERMAL PROCESSOR CONTAING
FOUR MAIN COMPOWENTS.

t. A therma! enclosure that surrcunds the
gntirg process

2. A rotaling waste procesgsing chamber focated
inside the thermal! enciasure

3. An indirect healing system located under the
rofating chamber

4. 4 hest extaust system that reclaims and
repses progess heal

Shredder Llean Precessed
Frogessed Matorisf Serap  Matorisd
Meotal !
Solid Waste | :

Prozessing Unit Process Gases Guench

Praserubber

Tonfeniols
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Tube and Shell
Haat Bxchanger

RESPONSIBLE
MANAGEMENT,
START TO FINISH

The wasle jypically arrives in metal
druens. Vradebe chemisis sample
and profile sach shipment to engure

compatibilily with the BDS process.

Onoe scoepled, the drums contaning
waste are grocessed through a powserlul
shredder that reduses svervthing o a
uriform sixe. The shredded waste ix
fed inlo an entry valve at the top of
the beng, oven-itke rofating process
(’:hambef The anaerobic atmpsphers

nsive the process chamber iz
dea;gned o pravent the oxidation of
hydrocarbon components 88 they are
drivan {rom the wastes,

O Water
Separator

Carbon
Fliter

Waater

Water For Repse
Thenughout Systemn

Az wastes tumble down the rutating
wylindder, they are indirectly heated to
very high lemperalures; ihe heat i
appiied to the oulside of the rotating
crhamber so the material on the inside
w nevar gxposed o divect Hame,

The kigh iolemal temperaiures
drive all vodable and wm?«mimi
organia chemigals from the soilds,
The arganio cempangnts arg
asollented, condensed, and sent
an oilfwater separalior ae 8 water/
OrGANIC misture 1o be processad,

o

White SD5 ig 2 fully automated
fachnology, skilled on-site persannel,
working from g control canter, moniior
the process every step of the way to
ensure 2 high quality end product.
From the contrad terminal the operator

Sustamabdine A Work

can visually monitor and operate every

key slement in the provess

WHAT WASTES CAN
BE PROCESSED?

Virtually any orgaric solid waste

can be procussed through 808,
including paint waste, solvent scaked
rags, resing, polymars, production
dabris, mf:ndr{; veasie and discarded
coenmmercial producis, and many
maore gimilar wastes.

Onocs waste s processed through
G085, the generalor receives 2
Carlicate of Recyoling that affirms
the waste has bean recycled. The
genersior then hag no lurther Habilisy.
The Certificate of Heoyeling is also
beneficial for garerators with B0
14001 pengrams and Enviconmental
Maragsment System recycling goals,

Returning potentially hazardous
chemicals o industry for reuse, rather
than steaply wasting thair valuable
Qrgam?‘r sontent through Incingration,
% whiat Tradebe's mbpnauf“u ® wasle
management program e all aboul,

B0 technology ashieves waste
mnbmization and recyoling goals

by transforming waste into valuable
recycled products.

Distiltation

20,000 Gal
tCondensate

Column

Holding Tank

12,000 Gal,
Praduct Tanks

ED_002099_0000760-00029




SDE BEMNEFITS

« SOE can effectively process virtually
any solid argaric hezardous wasle,

¢ SO helps generatars meet
Emvironmantal Management
Systems objsotives,

v 508 prevents poltution while
promoting recyeiing and rguse,

¢ S05 hefns cusiormers mest US ERA’s
RORA Congervation Challange.

¢ SOE gliminates the reisgse
of harardous constivenis
intp the atmosphere,

-

¢ RLE conserves arergy whils keaping
vasie ol of the eavicorment,

-

E0F revigims valuable

constituants found in solid
hazardous waste amnd reduces the
demand e viegin cheamioals,

Salid Digtillation System (508 s 5
positive step fonward in waste regycling
technclogy. S8 offers pustomers an
effective and nost-efficient method ior
recyeling organic sofid wasie that mig
etherwige be insinerated or landfifed,
508 axiracts the vrganies from solid
hazardous waste and transiorms them
info reusable products, SUB recyaled
products are being beneficially used
o I rmerous industries throughout
the country in placs of

wrgn cheminals.

it

ZB5...
Hew fechnology

for a naw world of
waste recyoling.

ED_002099_0000760-00030



aSTIA
Qxe -?

Attachment E

STy, UNITED STATES ENVIRONMENTAL PROTECT.
”’:,;q REGION §
£h 1445 Ross Ave
waiéz 5 Dallas, Texa: :r;;ézigm
‘5{ pazﬁg ‘ ;:B 31’3;’34}‘ :}{Hf}u

My, LD Flead

Pritz, Byrne, Head & Fiwzpatrick, PLLC
221 West 69 Street

Suife %60

Austin, Texas 78701

Drear My, Head:

Thank you for your Geteber 30, 2015 letter requesting clarification of the hazardous
waste regulatory standavds for thermal desorption units (TDUSs) installed at RCRA treadment,
storage, and disposal facilities (TSDFs). 1apologize for the delay in cesponding 10 your request,
v your sconarie, the TDU reclaims ol Irom oil bearing hazardous wastes genervated by
petroleum refining, production, or tansportation practices. You describe a TDU as 4 device that
heats solid material to vaporize, remove, and separate organic constituent muderials from solids.
In the seenario you deseribe at & TSDYF, the scparated organic constilucnts are typically
sondensed and recovered as a liguid oil. The TDU process also gonerates ¢ vent gas afler the
condensing stream,

Your inquiry also references 40 C.FR. 8 261603330 CY, which provides that

Oil reclaimed from oil-bearing hazardous waste Bom powraleuwn refining,
provdustion, or ransporiation practices, which reclaimed ol is burned as o fucl
without reintroduction to a refining process, so long as the used off specification

under 40 C.FR. § 27911 iz not subject 1w regulation under 40 C.F K. Parts 262 -
268, 270, or 40 C UK. Part 124, and s not subject 1o the notiBication requirements
of Beation 3010 nf RCRA.

1f the above conditions are met, then the reclaimed oil can be burned as o nop-hazardous fuel. If
the oil-bearing hazardous waste is not from petroleum refining, production, or iansportation
practices, then the reclaimed oil is subject to RCRA regulation.

{5 T combusts all or a portion of the vent g,m, mmhumf} of the TDU vont gbm from
RCRA hazardous wasie or reeyclable =:1emm 40 Ch Sla¥ 1Y is considered thenmal
treatment that Is repulsied by RCRAL The material im; L tmziu’ {oil bmlmb naeardous wa»iw
abroady a hazardous wasie, Hewling hazardous wastes (0 8 gaseous stale 15 subject W mguiaimn
under RORA a5 treatment of hazardous was ste, and thermal treatment aller 2 material becomes »
harardous waste is {ully vegulated undor RCRAL 54 Fed. Reg. 30968, 50973 (Docemmber 1,
P98GY. Thus, thermal veatment of the vent gas requires a RERA permit

! Sinve you did not reforence g specific State in which your cliont may operate o TDU,
thig letier cites 10 the applicable federal repulations. 11 {he State has an authorized RCRA
program, the corresponding state regulation would be applicable.
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ATCER P
ncirerator in 40 CF
on the gther hand, the ve

1 the vent

el pay s

permitting L&mi-uzily may be able to po mni E s Rl

unit under 440 C
18 operating ax
permitiing authority
authority i3 requirad o

through O, Aa, BB,

LR Part 204, Bubparl X
a RORA exempt recyvelin

gas is combusted in the combustion
art 2@4 Subpait O 15 reguired, because the T woult i mma the definttion of

JL8 260,10 Gan enclosed device thal uses contyelied Hame vcombustiony, 10
vented o amd combusted

gharaber of the TDUL then a permit under

,na thermal oxidining unit {7 {){ 3 the

fre unit (T and TOU) as a miscelancous

A RORA permit ‘MmE'i be required vuen i the feility
g activily under
decides (o ssue o 40 CER. Part 264, Subparnt X penmdt, °h\ ruz
invlude in the poymit requirements from 40 CF R Part 2
and CC, 40 CFR Part 270, 40 CF.R

40 CR, § 261603 HIV{CL Hthe

fd, By bpmw i

. Part 63, Subpadt EE, and 40 CER,

Part 146 that are appropri riate for the miscellancous unit being permitied as required in 40 C PR,

\g 264601,

(2143 665-3142

En

¢

¢ similar o those
®es, Ine. and TDPX Associatey
0937, filed October 4, 201 3

IF you have any questions, please
ar via genmadl al Hdimore,

c r

closurs

Pouny Wilson, Al "1"{;}
Lovrdes huvalde, LDBG
3 ahn Kie 1“”3%, "\”\-Eéﬁ}
Mike Stickney, GDEQ
Fames Gradney, TCEQ

£
H

The decisions as o whal appropriate FOOUIrmEnts wou uld be included i the purmit
ould be left 1w the permitiing auwthority, Howaver,
‘muad b
US Feolagy To
RORADG-2012-

HPA would expect that the permit conditions

2 et forth in the en x;i vsod Consent Apreement mad Final Ovder, 1o Re
1, 1.0, BPA Docket Nos, RO

R AMG201 20936 and

feel free to contact Thay Tidmore of my stadl a
guyildepn.gov,

Singerely,g
24

Sl
i

orC

fu hn Bleving

g / i‘mﬂwa*m

Compliance Agsurance and
Paloreoment DHvision
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Attorneys ar Law
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October 30, 2015 o
<

Mr. John Blevins -2
Compliance Assurance & Enforcement Division , z:-«
Division Director 6EN g
U.S. EPA, Region 6 p ]
1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733

a3

Moy
jipoaac]
b
=
o3
.

1
s
T
e 4
Lad
o

SUBJECT: Hazardous Waste Regulatory Standards for Thermal Desorption Units at
Petroleum Refineries '

Dear Mr. Blevins:

Thermal desorption units (TDUs) are broadly used to treat hazardous waste and hazardous
secondary materials.  The application of thermal desorption technology within a recycling or
reclamation process has been reviewed by Region 6 in multiple enforcement cases. The resulting
allegations and consent agreements have established regulatory positions that may not be
consistent with broad industry practice. This letter seeks clarification of EPA’s position for TDUs

that are co-located at refineries.

A TDU is a thermal treatment device that heats solid material to vaporize, remove, and separate
organic constituent materials from the solids. The solids are discharged with little or no residual
organic contaminants, meeting RCRA LDR and at times even delisting levels of residual organic
compounds. In the embodiment that is the subject of this letter, the separated organic constituents
are typically condensed and recovered as a liquid oil. The TDU process characteristically
generates a vent gas after the condensing system. When high organic content material is processed
in the TDU it is quite common for the unit to be designed to combust the vent gas as an effective
means of air pollution control. It is the regulatory applicability related to the combustion of all or

a portion of the vent gas that I am seeking clarification.

TDUs at Petroleum Refineries.

An application of thermal desorptioh technology has been locating the TDU onsite at a petroleum

refinery to process oil bearing hazardous secondary materials (OBHSM) and return the reclaimed
Value Driven . . . Client Oriented

=3
™
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. Mr. John Blevins October 30, 2015
Regulatory Standards Page 2

oil back to the refinery. There are presently at least three such TDUs operating at refineries in
Region 6 processing OBHSM. These TDUs are functionally identical to the two TDUs presently
operating in Region 6 at TSDFs. The OBHSM that is managed in refinery based TDUs, if shipped
to a TSDF, would be listed hazardous waste and is typically listed as either K048, K049, K050,
K051,K052,K169,K170,K171, K172, FO37 or FO38, or may be hazardous waste by characteristic
(ie. “D” coded). -

It is my understanding that OBHSM that is legitimately recycled in a TDU at a refinery location
to reclaim oil may be excluded from consideration as a solid waste and therefore the activity would
not be RCRA regulated. This exclusion from the definition of solid waste is codified under 40
CFR § 261.4(a)(12), as long as the OBHSM is neither speculatively accumulated nor placed on
the land. '

For a specific application where a TDU is located at a petroleum refinery and legitimately
recycling OBHSM under the 40 CFR § 261.4(a)(12) exclusion from the definition of solid waste,
please confirm that the following regulatory requirements would apply to the TDU process, and in
particular to the activity of combusting the TDU vent gases:

1. Because the OBHSM is excluded from RCRA, the OBHSM is neither a solid nor hazardous
waste when generated, accumulated, stored, or processed in the TDU, as long as
speculative accumulation is not performed and the OBHSM is not placed on the land.
However the “desorber solids” discharged from the TDU remain listed hazardous waste,
specifically waste code F037.

2. Because the OBHSM is excluded from RCRA, combustion of the TDU vent gas is not
considered RCRA regulated thermal treatment as it would be if the TDU were performing
a similar recycling operation at a TSDF.

3. For TDUs that combust all or a portion of the TDU vent gas (fuel gas), that combustion
activity must comply with 40 CFR Part 60 Subpart Ja requirements including CEMS
requirements.

4. Ttems 4 and 5 assume that the refinery is a major source of air emissions subject to Title V
permitting. For TDUs that combust all or a portion of the TDU vent gas (fuel gas), that
combustion activity must comply with 40 CFR Part 63 Subpart DDDDD requirements for
combustion of the vent gas, particularly fuel gas composition, analysis and performance
requirements.

5. The TDU as a piece of refinery equipment would need to be designed, operated, maintained
and inspected in accordance with appropriate specific equipment design and performance
requirements, as well as leak detection and repair statutes, that apply to other oil processing
equipment located at the refinery, as per 40 CFR Part 63 Subparts CC and H, and other
applicable MACT standards.

6. Because the TDU is not managing crude oil or another refinery product, but is rather
recycling a byproduct (i.e. a secondary material) of the refining process, the OBHSM
recycling activity would be subject to the Benzene Waste Operations NESHAP (BWON)
as per 40 CFR Part 61 Subpart FF and its many design, operation, maintenance, inspection
and recordkeeping requirements.
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.~ Mr. John Blevins October 30, 2015
Regulatory Standards Page 3

7. It is understood that specific refineries may be operating under EPA or State compliance
agreements and consent orders that modify or delay compliance with items 3, 4, 5 and 6
above, and that those consent agreements may take precedence over the current codified
regulations.

I am unclear whether MACT "EEE" compliance (i.e. 40 CFR Part 63 Subpart EEE) for the TDU
would be triggered at a Title V petroleum refinery facility by combustion of TDU vent gas that is
generated from material that would otherwise be regulated as hazardous waste. Please provide me
with EPA’s regulatory position on this issue.

Again, please confirm my understanding of the above enumerated regulatory standards as they
apply to the processing of OBHSM in a TDU located at a petroleum refinery where all or a portion
of the vent gas is combusted.

Your support in clarifying these matters is most appreciated. My client intends to construct and
install one or more TDUs in Region 6 located at a petroleum refinery, and desires regulatory
certainty on the issues discussed herein.

Sincerely,

7

ritz, Byrne, Head & Fitzpatrick, PLLC
221 W. 6% Street, Suite 960

Austin, Texas 78701

(512) 476-2020 telephone
jdhead@ifbhf.com

ED_002099_0000761-00003



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

€0 5T,
e Y REGION 6
f : % 1445 Rogs Avenue
i M 3 Dallas, Texas 75202-2733
%
g 9 WAY 2016
Mr. J.D. Head

Fritz, Byme, Head & Fitzpatrick, PLLC
221 West 6% Street

Suite 960

Austin, Texas 78701

Dear Mr. Head:

Thank you for your October 30, 2015 letter requesting clarification of the hazardous
waste regulatery standards for thermal desorption units (TDU) at petroleurn refineries. 1
apologize for the delay in responding to your request. You deseribe a TDU as a device that heats
solid material to vaporize, remove, and separate organic constituent materials from solids. Inthe
scenario you describe at a petroleum refinery, the separated organic constituents are typically
condensed and recovered as a liquid oil. The TDU process also generates a vent gas after the
condensing stream.

The inquiries in your letter relate to a TDU located at a petroleum refinery that would be
legitimately recycling oil bearing hazardous secondary materials (OBHSM) under the exclusion
from the definition of solid waste set forth in 40 C.F.R. § 261.4(a)(12). Your letter and your
January 14, 2016 e-mail ask about the regulatory applicability of the combustion of the vent gas
when the vent gas is: (1) burned in the TDU combustion chamber; (2) burned in a {lare; or (3)
burned in a thermal oxidizer. Assuming the operator of the TDU can prove compliance with all
aspects of the OBHSM exemption, the vent gas from a TDU reclaiming OBHSM at a petroleum
refinery would not be regulated under the RCRA.

Responses to your specific questions and or confirmation of your statements are set forth
below: |

Ttem |

We agree that because the OBHSM is excluded from RCRA, the OBHSM is neither a
solid nor a hazardous waste when generated, accumulated, stored, or processed in the TDU, as
long as speculative accumulation is not performed and the OBHSM is not placed on the land.
However the “desorber solids” discharged from the TDU remain listed hazardous waste,
specifically waste code F037.
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ftem 2

We agree that because the OBHSM is excluded from RCRA, combustion of the TDDU
vent gas is not considered RCRA regulated thermal treatment. This would not be the case if the
TDU were performing a similar recycling operation at a TSDF.

Htems 3 -6

Under the Clean Air Act (CAA), applicability determinations are facility-specific
determinations issued after detailed consideration of the technical and regulatory definitions and
applicability provisions for a specific Part and Subpart of the rule, in light of the facility’s unique
process unit configuration and operation. Items 3 - 6 in your letter deal only generally with the
possible applicability of multiple CAA rules and may or may not be appropriate for the process
options that you have outlined. Companies are typically able to ascertain the applicability of
specific subparts under the CAA, but may request a formal applicability determination if they
need us to answer a question surrounding their own evaluation. In submitting such a request we
would expect the facility to present in detail the specifics of the request along with process
operations schematics, and specific questions or aspects of a specific rule, which may be unclear
from their perspective. Therefore, we cannot respond to these items at this time.

However, given your specific question concerning applicability of 40 C.F.R. Part 63,
Subpart EEE (HWC MACT), we can provide some general guidance. Assuming that you are
seeking clarification for applicability of the HWC MACT for the specific scenario of routing the
vent gas back through the TDU, we have clarified above, that the TDU located at a refinery that
is reclaiming OBHSM is not regulated under RCRA. Since the processing of OBHSM at a
refinery is not a solid waste, and therefore, not considered hazardous waste subject to RCRA
regulations, a TDU combusting the vent gas from the indirect heating of the OBHSM would not
be considered a hazardous waste combustor under RCRA. Subsequently, since the HWC MACT
applicability (see 40 C.F.R. §§ 63.1200 and 63.1201) is based entirely upon certain hazardous
waste combustors identified under RCRA (see 40 C.F.R. § 260.10), this particular MACT would
not apply to the TDU in the circumstances you have outlined. Again, this is not a formal
applicability determination under the CAA, since this response is based upon an example
scenario when the TDU is located at a refinery and meets all aspects of the OBHSM exemption.

P
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If you have any questions, please feel free to contact Guy Tidmore of my staff at
(214) 665-3142 or via e-mail at tidmore.guy@epa.gov.

Sincere

John Blevins

Director

Compliance Assurance and
Enforcement Division

ce! Penny Wilson, ADEQ
Lourdes Iturralde, LDEQ
John Kieling, NMED
Mike Strickney, ODEQ
James Gradney, TCEQ
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<€D 5TA,, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S o %, REGION 6

ey

7,
% 1445 Ross Avenue
M 2 Dallas, Texas 75202-2733
$
47“4{ PROTV'O 2 E MAY il

Mr. 1.D. Head

Fritz, Byrne, Head & Fitzpatrick, PLLC
221 West 6" Street

Suite 960

Austin, Texas 78701

Dear Mr, Head;

Thank you for your October 30, 2015 letter requesting clarification of the hazardous
waste regulatory standards for thermal desorption units (TDUs) installed at RCRA treatment,
storage, and disposal facilities (TSDFs). 1 apologize for the delay in responding to your request.
In your seenario, the TDU reclaims oil from oil bearing hazardous wastes generated by
petroleun refining, production, or transportation practices. You describe a TDU as a device that
heats solid material to vaporize, remove, and separale organic constituent materials from solids.
In the scenario you describe at a TSDF, the separated organic constituents are typically
condensed and recovered as a liguid oil. The TDU process also gencrates a vent gas after the
condensing stream,

Your inquiry also references 40 C.I\R. § 261.6(2)(3)(iv)(C)!, which provides that:

01l reclaimed from ocil-bearing hazardous waste from petroleum refining,
production, or transportation practices, which reclaimed oil is burned as a fuel
without reintroduction to a refining process, so long as the used oil specification
under 40 C.F.R. § 279.11 is not subject to regulation under 40 C.I*.R. Parts 262
268, 270, or 40 C.F.R. Part 124, and is not subject to the notification requirements
of Section 3010 of RCRA.

If the above conditions are met, then the reclaimed oil can be burned as a non-hazardous fuel. 1If
the oil-bearing hazardous waste is not from petroleum refining, production, or transportation
practices, then the reclaimed oil is subject to RCRA regulation.

If a TDU combusts all or a portion of the vent gas, combustion of the TDU vent gas from
RCRA hazardous waste or recyclable materials {40 C.F.R. § 261.6(a)(1)] is considered thermal
treatment that 1s regulated by RCRA. The material being treated (oil-bearing hazardous waste) 1s
already a hazardous waste. Heating hazardous wastes to a gascous state is subject to regulation
under RCRA as treatment of hazardous waste, and thermal treatment afier a material becomes a
hazardous waste is fully regulated under RCRA. 54 Fed. Reg. 50968, 50973 (December 11,
1989). Thus, thermal treatment of the vent gas requires a RCRA permit.

! Since you did not reference a specific State in which your client may operate a TDU,
this letter cites to the applicable federal regulations. If the State has an authorized RCRA
program, the corresponding state regulation would be applicable.
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I the vent gas is combusted in the combustion chamber of the TDU, then a permit under
40 C.F.R. Part 264, Subpart O is required, because the TDU would meet the definition of
incinerator in 40 C.F.R. § 260.10 {an enclosed device that uses controtled flame combustion). 1]
on the other hand, the vent gas is vented to and combusted in a thermal oxidizing unit {TOL), the
permitting authority may be able to permit the entire unit (TDU and TOU) as a misceliancous
unit under 40 C.F R. Part 264, Subpart X. A RCRA permit would be reguired even il the facility
is operating as a RCRA exempt recycling activity under 40 C.F.R. § 261.6(a)(3)0v)(C). Hithe
permitting authority decides to issue a 40 C.E.R, Part 264, Subpart X permit, the permitting
authority is required to include in the permit requirements from 40 C.F.R. Part 264, Subparts |
through O, AA, BB, and CC, 40 C.F R, Part 270, 40 C.ER. Part 63, Subpart EEE, and 40 C.I.R.
Part 146 that are appropriate for the miscellaneous unit being permitied as required 1n 40 C.F.R.
§ 264.601. The decisions as to what appropriate requirements would be included in the penmit
would be lefl to the permitting authority. However, EPA would expect that the permit conditions
would be similar to those set forth in the enclosed Consent Agreement and Final Order, In Re:
US Heology Texas, Inc. and TD¥*X Associates, LP, EPA Docket Nos. RCRA-06-2012-0936 and
RCRA-06-2012-0937. filed October 4, 2012.

If vou have any questions, please feel free to contact Guy Tidmore of my staft at
(214) 665-3142 or via e-mail at tidmore.guy@epa.gov.

#John Blevins

. Director

& Complance Assurance and
Enforcement Division

Enclosure

Cea: Penny Wilson, ADE(}
Lourdes Iturralde, LDEQ
John Kieling, NMED
Mike Stickney, ODEQ
Fames Gradney, TCEQ

a2
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UNITED STATES FlLrn
ENVIRONMENTAL PROTECTION AGENCY

REGION 6 FHIEES))
DALLAS, TEXAS

IN THE MATTER OF:

DOCKET NOS. RCRA-06-2012-0936
and RCRA-06-2012-0037

US ECOLOGY TEXAS, INC,, and
TD*X ASSOCIATES LP

RESPONDENTS

S S S’ S N ! M Nt

CONSENT AGREEMENT AND FINAL ORDER

The Director of the Compliance Assurance and Enforcement Division of the
United States Environmental Protection Agency (EPA), Region 6 (Complainant) and
US Ecology Texas, Inc, and TD*X Associates L.P. (Respondents) in the above-referenced
proceeding, hereby agree to resolve this matter through the issuance of this Consent Agreement
and Final Order (CAFO).

I. PRELIMINARY STATEMENT

1. This proceeding for the assessment of civil penalties and the issuance of a compliance
order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery
Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of
1984 (HSWA), and is simultancously commenced and concluded through the issuance of this
Consent Agreement and Final Order (CAFO) pursuant to 40 C.F.R, §8§ 22.13(b), 22.18(b)(2)
and (3), and 22.37.

2. Notice of this action was given fo the State of Texas prior to the issuance of this

CAFQ, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).
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3. For the purposes of this proceeding, the Respondents admit the jurisdictional
allegations contained herein; however, the Respondents neither admit nor deny the specific
factual allegations contained in this CATFO.

4. The Respondents explicitly waive any right to contest the allegations and their right to
appeal the proposed Final Order set forth therein, and waive all defenses which have been raised
or could have been raised to the claims set forth in the CAFO.

5. Compliance with all the terms and conditions of this CAFO shall resolve only those
violations which are set forth herein.

6. The Respondents consent to the issuance of the CAFO hereinafier recited and consent
to the issuance of the Compliance Order contained therein.

I1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. PRELIMINARY ALLEGATIONS

7. US Ecology Texas, Inc. (USET) is a corporation incorporated under the laws of the
State of Delaware and authorized {o do business in the State of Texas.

8. TD*X Associates LP (TD*X) is a limited partnership authorized to do business in the
State of Texas.

9. “Person” is defined in 30 T.A.C. § 3.2(25) [40 C.F.R. §§ 260.10 and 270.2], and
Section 1004(5) of RCRA, 42 U.S.C, § 6903(15) as “an individual, corporation, organization,
government or government subdivision or agency, business trust, partnership, association, or any
other legal entity.”

10. The Respondent USET is a “person™ as defined by 30 T.A.C. § 3.2 (25) [40 C.F.R.

§ 260.10], and Section 1004 (15) of RCRA, 42 U.8.C. § 6903(15).
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11. The Respondent TD*X is a “person” as defined by 30 T.A.C. § 3.2 (25) [40 C.F.R.
§ 260.10], and Section 1004 (15) of RCRA, 42 U.S.C. § 6903 (15).

12. “Owner” is defined in 30 T.A.C. § 335.1(108) [40 C.I'.R. § 260.10] as “the person
who owns a facility or part of a facility.”

13. “Operator” is defined in 30 T.A.C. § 335.1(107) [40 C.F.R. § 260.10] as “the person
responsible for the overall operation of a facility”.

14, “Owner or operator” is defined in 40 C.I.R. § 270.2 as “the owner or operator
of any facility or activity subject to regulation under RCRA.”

15. “Facility” is defined in 30 T.A.C. § 335.1(59) [40 C.F.R. § 260.10] as meaning
“all contiguous land, and structures, other appurtenances, and improvements on the land,
used for storing, processing, or disposing of municipal hazardous waste or industrial solid waste.
A facility may consist of several treatment, storage, or disposal operational units {(e.g., one or
more landfills, surface impoundments, or combinations of them).”

16. The Respondent USET owns and operates a hazardous waste treatment, storage, and
disposal (TSD) facility located at 3327 County Road 69, Robstown, TX 78380, EPA 1L.D. No.
TXD069452340, Permit No, HW-50052-001.

17. The TSD identified in Paragraph 16 is a “facility” as that term is defined in
30 T.A.C. § 335.1(59) [40 C.F.R. § 260.10].

18. The Respondent USET is the “owner” and/or “operator” of the facility identified in
Paragraph 16, as those terms are defined in 30 TAC § 335.1(107) & (108) [40 C.F.R. § 260.10]
and 40 C.F.R. § 270.2.

19. An oil reclamation unit is located at the facility identified in Paragraph 16.
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20. The Respondent TD*X owns and operates a thermal desorption unit (I'DU), as well
as the feed preparation system that includes a shaker tank (T-30), three mix tanks (T-31, T-32,
and T-33), a centrifuge, and a surge tank (T-34) at the o1l reclamation unit.

21. The Respondent TD*X began operating the TDU and related equipment on or about
June 15, 2008.

22. On or about June 8 — 11, 2010, June 14 — 17, 2010, and August 9 — 11, 2010, the
Respondent USET’s TSD facility and the oil reclamation unit were inspected by representatives
of EPA pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927.

B. VIOLATIONS

Count One — Processing Hazardous Waste Without a Permit or Interim Status

23. Pursuant (o Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and
30 T.AC. § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (reatment),’ storage, or disposal of hazardous waste.

24. “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
et seq.”

25. “Recyclable materials” is defined in 30 T.A.C. §335.24(a) [40 C.I'.R. § 261.6(a)}(1)]

as “hazardous wastes that are recycled”.

! The Texas Administrative Code uses the term “processing” instead of “treatment”. The
term “processing” as used by Texas is essentially equivalent to the term “freatment” as used in
the federal statute and regulations.
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26. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) [40 C.FR. § 261.3].

27. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)(1)].

28. Recyclable materials destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

29. Processing (treatment) is defined in 30 T.A.C. § 335.1(122) {40 C.F.R.
§ 260,10] as follows:

The extraction of materials, transfer, volume reduction, conversion fo energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as o neutralize such waste, or 50 as fo recover energy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means,
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

30. On vartous dates after June 15, 2008, certain recyclable materials were processed in
the tanks identified in Paragraph 20.

31. The recyclable materials identified in Paragraph 30 did not meet the exemption in
30 T.ALC. § 335.24(c)(4)(C) [40 C.F.R. § 261.6(a)(3)}(iv)(C) because the hazardous wastes were
not “oil-bearing hazardous wastes from petroleum refining, production, and transportation

practices.”
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32. The Respondent TD*X processed (treated) hazardous waste as that term is
defined in 30 T.A.C. § 335.1(122) {40 C.F.R. § 260.10] in the tanks identified in
Paragraph 20.

33. To date, neither the Respondent USED nor Respondent TD*X has applied for nor.
received a RCRA permit or interim status fo allow the processing (treatment) of hazardous waste
in the tanks identified in Paragraph 20.

34. Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and () of RCRA, 42 U.S.C. §§ 6925(a) and (e), and 30 T.A.C. § 335.43(a) [40 C.F.R.
§ 270.1(b)] by processing (treating) hazardous waste without a RCRA permit or interim status.

Count Two — Processing Hazardous Waste Without a Permit or Interim Status

35. Pursuant to Sections 3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and
30 T.ALC. § 335.43(a) |40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (trealment), storage, or disposal of hazardous waste.

36. “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
ef seq.”

37. “Recyclable materials” is defined in 30 T.A.C. §335.24(a) [40 C.I'.R. § 261.6(a)(1)]
as “hazardous wastes that are recycled”.

38. The Respondent USET receives “hazardous waste” from off-site generators, as that

term is defined by 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3].
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39. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)1)].
40. Recyclable materials destined for oil reclamation are transferred to the Respondent

TD*X by the Respondent USET.

41. On various dates after June 15, 2008, certain recyclable materials were fed into the
TDU that did not meet the exemption in 30 T.A.C. § 335.24(c{4)(C) [40 C.F.R.
§ 261.6(a)(3)(iv)(C) because the hazardous wastes were not “oil-bearing hazardous wastes from

petroleum refining, production, and transportation practices,”
42. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R,

§ 260.10] as follows:

The extraction of materials, {ransfer, volume reduction, conversion to energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as to neutralize such waste, or so as to recover energy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable {or storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means.
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

43. Thermal processing (thermal treatment) is defined in 30 T.A,C. § 335.1(149)
[40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or composition of the solid waste or hazardous waste. Examples of
thermal processing are incineration, molten salt, pyrolysis, calcination, wet air
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oxidation, and microwave discharge. (See also “incinerator” and “open
burning.™).

44. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hazardous waste feed material. A nitrogen carrier gas is used to transfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, filtered,
and then injected into the combustion chamber of the TDU, where it is burned.

45. The separation of the organic constituents from the hazardous waste in the TDU’s
indirectly heated rotary dryer constitutes thermal processing (thermal treatment) as that term is
defined in 30 T.A.C. § 335.1(149) {40 C.F.R. § 260.10].

46. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatment) of
hazardous wasle in the TDU.

47, Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and 30 T.A.C. § 335.43(a) [40 C.I'R.
§ 270.1(b)] by thermally processing (thermally treating) hazardous waste without a RCRA
permil or interim status,

Count Three - Processing Hazardous Waste Without a Permit or Interim Status

48. Pursuant to Sections 3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e), ar;d
30 T.A.C. § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (treatment), storage, or disposal of hazardous waste.

49, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any

solid waste identified or listed as a hazardous waste by the administrator of the U i_1ited States
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Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901

et seq.”

50. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) [40 C.IF.R. § 261.3].

51. Hazardous wastes destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

52. On various dates afier June 15, 2008, hazardous wastes were fed into the TDU,

53. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hgxardous waste feed material. A nitrogen carrier gas is used to trd_nsfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, {iltered,
and then injected into the combustion chamber of the TDU, where it is burned.

54. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R.

§ 260.10] as follows:

The extraction of materials, transfer, volume reduction, conversion to energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as to neutralize such waste, or s0 as to recover energy or

" material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means,
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
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accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 Unifed States Code, §§6901 ef seq.,
as amended.

55. Thermal processing (thermal treatment) is defined in 30 T.A.C. § 335.1(149)
[40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or composition of the solid waste or hazardous waste. Examples of

thermal processing are incineration, molten salt, pyrolysis, calcination, wet air

oxidation, and microwave discharge. (See also “incinerator” and “open burning.”)

56. The burning of gases in the TIDU’s combustion chamber constitutes thermal
processing (thermal treatment) as that ferm is defined 1n 30 T.A.C. § 335.1(149)

[40 C.F.R. § 260.10].

57. The combustion chamber of the TDU is an enclosed device that uses
controlled flame combustion.

58. The combustion chamber of the TDU does not meet the criteria for classification as a
boiler, sludge dryer, or carbon regeneration unit, nor is listed as an indusirial furnace; nor meets
the definition of infrared incinerator or plasma arc incinerator.”

59. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatment) of
hazardous waste in the combustion chamber of the TDU.

60. Therefore, the Respondent USET and the Respondent TD*X have violated and
continue to violate Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (&) and
30 T.A.C. § 335.43(a) [40 C.FF.R. § 270.1(b)] by thermally processing (thermally treating)

hazardous waste without a RCRA permit or interim status.

10
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Count Four — Storing Hazardous Waste Without a Permit Or Interim Status

61. Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (¢}, and
30 T.A.C. § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or imerim.status is required for the
processing (treatment), storage, or disposal of hazardous waste.

62, “Storage” is defined in 30 T.A.C. § 335.1(143) [40 C.F.R. § 260.10] as “the holding
of solid waste for a temporary period, at the end of which the waste is processed, disposed of,
recycled, or stored elsewhere.”

63. Between on or about March 9, 2010, and June 11, 2010, the Respondent USET
stored roll-off boxes in the area called the “Y™ at the facility.

64. The roll-off boxes identified in Paragraph 63 contained material which had entered
the oil reclamation process and was being temporarily staged before undergoing subsequent
stages of the reclamation process. The Respondent USET discontinued the use of the area called
the “Y™ for this purpose.

65, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 CF.R. § 261.3] as “any |
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
et seq.”

66. The roll-off boxes identified in Paragraph 63 contained “hazardous waste” as that
term is defined in T.A.C. § 335.1(69) [40 C.F.R. § 261.3].

67. The Respondent USET had not applied for nor received a RCRA permit or inferim

status to allow the storage of hazardous waste at the area called the “Y™.

11
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68. Therefore, the Respondent USET has violated Sections 3005(a) and (¢} of RCRA,
42 U.8.C. §8 6925(a) and (e), and 30 T.A.C. § 335.43(a) [40 C.I'.R. § 270.1(b)] by storing
hazardous waste without a RCRA permit or interim status.

II. COMPLIANCE ORDER

69. Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondents are
hereby ORDERED to take the following actions and provide evidence of compliance within the
time period specified below:

A. Interim Operating Requirements

1. As of the effective date of this CAFQ, feedstock for the oil reclamation unit shall
consist only of non-hazardous waste, and oil-bearing hazardous waste from petroleum refining,
production, and {ransportation practices. Oil-bearing hazardous waste from petroleum refining,
production, or transportation practices includes the following listed hazardous waste from
specific Petroleum Refining Sources (K049, K050, K051, K052, K169, and K170). Also
acceptable is oil-bearing hazardous waste from processes which meet the definition of the
following Standard Industrial Classification (SIC) codes and corresponding North American
Industry Classification System (NAICS) codes (i.e., petroleum refining, production, and

transportation practices) as follows:

Crude Petroleum & Natural Gas | 211111 | Crude Petroleum and Natural Gas
Extraction
L3l Natural Gas Liguids 211112 | Natural Gas Liquid Extraction
1381 Drilling Oil & Gas Wells 213111 | Drilling Oil and Gas Wells
1382 Oil & Gas Field Exploration 213112 | Support Activities for Oil & Gas
Services (except geophysical Operations
mapping & surveying)
1389 | Oil and Gas Field Services, 213112 | Support Activities for Oil and Gas
NEC (except construction of Operations
field gathering lines, site
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preparation and related
construction activities
performed on a contract or fee
basis)

2911 Petroleum Refining 324110 | Petroleum Refineries
4612 | Crude Petroleum Pipelines 486110 | Pipeline Transportation of Crude Oil
4613 | Refined Petroleum Pipelines 486910 | Pipeline Transportation of Refined
Petroleum Products
4789 | Transportation Services, NEC | 488999 | All Other Support Activities for
{(pipeline {erminals and Transportation
stockyards for transportation)
4922 Natural Gas Transmission 486210 | Pipeline Transportation of Natural Gas
4923 Natural Gas Transmission and 221210 | Natural Gas Distribution
Distribution (distribution)
4923 Natural Gas Transmission and | 486210 | Pipeline Transportation of Natural Gas
Distribution (transmission)
5171 Petroleum Bulk Stations and 488999 | All Other Support Activities for
Terminals (except petroleum Transportation
sold via retail method)
5172 Petroleum and Petroleum 424720 | Petroleum and Petroleum Products

Products Wholesalers, Except
Bulk Stations and Terminals
{merchant wholesalers)

Merchant Wholesalers (except Bulk
Stations and Terminals)

2. Using feedstock from processes meeting the definition of the aforementioned

SIC/NAICS Codes does not constitute compliance with 40 CF.R. § 261.6(a)(3)(iv)(C) or this

CAFO. The Respondents are required to make a separate determination whether the hazardous

waste in question is “oil-bearing,” and that the hazardous waste was originally generated from

petroleum refining, production, or fransportation practices.

3. As of the effective date of this CAFO, when the dryer feed is on, the Respondents

shall operate the TDU in accordance with the interim operating parameters set forth in

Appendix 1, Table A, which is attached and incorporated by reference into this CAFO. The

Blending Protocols referenced in Appendix 1 is attached as Appendix 2, and incorporated by

" reference into this CAFO.
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4, As of the effective date of this CAFO, Respondents shall comply with the Start-Up,
Shutdown, and Malfunction Plan (SSM Plan) (CDT Plan, Appendix E). The Compliance
Demonstration Test (CDT) Plan is attached as Appendix 3 and incorporated by reference into the
CAFO.

5. Within sixty (60) days of the effective date of this CAFO, the Respondents shall
conduet a tune-up of the external combustion chamber of the TDU in accordance with the
following requirements:

a. As applicable, inspect the burner and clean or replace any components of the burner as
necessary. The burner inspection may be delayed until the next scheduled or unscheduled unit
shutdown.

b. Inspect the flame pattefn, as applicable, and adjust the burner as necessary to optimize
the flame pattern. The adjustment should be consistent with the manufacturer’s specification,

¢. Inspect the system controliing the air-to-fuel ratio, as applicable, and ensure that it is
correctly calibrated and functioning properly.

d. Optimize total emissions of carbon monoxide (CO}. This optimization should be
consistent with the manufacturer’s specifications, if available.

e. Measure the concentrations in the effluent stream of CO in parts per million, by
volume, and oxygen in volume percent, before and after the adjustments are made.
Measurements may be either on a dry or wet basis, as long as it is the same basis before and after
the adjustments are made,

{. Perform sampling and analysis of both dryer furnace stacks using Method TO-15,
“Determination of Volatile Organic Compounds (VOCs) In Air Collected In Specially-Prepared

Canisters And Analyzed By Gas Chromatography/Mass Spectrometry (GC/MS)”. If the total

14
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organic matter result is greater than 10 ppmV for either stack, the analysis shall include
speciation of the gas. This information shall be included in the report required in Paragraph
69.A.5.g below,

g. Maintain on-site a report documenting the concentrations of CO in the effluent stream
in parts per million by volume, and oxygen in volume present, measured before and after the
adjustments of the external combustion chamber of the TDU, and a description of any corrective
actions taken as part of the combustion adjustment.

h. Subsequent tunc-ups shall be conducted annually until the TDU is reconfigured.

6. Within sixty (60) days of the effective date of this CAFO, the Respondents shall
conduct a fuel specification analysis of the purge vent gas for mercury and document that it does
not exceed the maximum concentration of 40 micrograms/cubic meter of mercury using test
methods ASTM D5954, ASTM D6350, ISO 6978-1:2003(E), or ISO 6978-2:2003(E), or an
alternate test method approved by EPA. If the concentration of mercury exceeds 40
micrograms/cubic meter, the Respondents shall immediately notify EPA.

7. Within ninety (90) days of the effective date of this CAFO, the Respondents shall
install, monitor, and operate an automatic hazardous waste feed cutoff (AWIFCO) at the TDU in
accordance with 40 C.F.R. § 63.1206(c)(3)(31) and (iv) that immediately and automatically cuts
off the hazardous waste feed when any component of the AWFCO system fails, or when one or
more of the interim operating parameters set forth in Appendix 1, Table A that are designated as
AWFCO parameters are not met. The Respondents shall also comply with the investigation,
recordkeeping, testing, and reporting requirements of 40 C.F.R. § 63.1206(c)(3)(v), (vi) and (vii).

8. Within one year of the effective date of this CAFO, the Respondents shall reconfigure

the TDU so that the non-condensable vent gases are routed to a thermal oxidizing unit (TOU)
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instead of the combustion chamber of the TDU (Reconfigured TDU). After reconfiguration, fuel
for the TDU is limited to natural gas and propane.

9. The Respondents shall operate the Reconfigured TDU during the shakedown period in
accordance with the operating parameters limits set forth in Appendix 1, Table B when the dryer
feed is on. The Respondent shall not operate the Reconfigured TDU more than 720 hours
(including the shakedown period and the Compliance Demonstration Test). The Respohdents
shall keep records of the hours of operation during the shakedown period. The Respondents
shall operate a continuous emissions monitor system (CEMS) for carbon monoxide (CO) for the
TOU during the shakedown period. The Respondents shall operate the Reconfigured TOU in a
manner that the hourly rolling averages for CO are not exceeded. The rolling averages shall be
calculated in accordance with 40 C.F.R. §§ 63.1209(a)(6) and 63.1209(b)(5).

10. During the shakedown period, the Respondents shall monitor and operate an
automatic hazardous waste feed cutoff (AWFCO) at the Recontigured TDU in accordance with
40 C.F.R. § 63.1206(c)(ii) and (iv) that immediately and automatically cuts off the hazardous
wasle feed when any component of the AWFCO system fails, or when one or more of the
operaling parameter limits set forth in Appendix 1, Table B that are designated as AWFCO
parameters are not met. The Respondents shall also comply with the investigation,
recordkeeping, testing, and reporting requirements of 40 C.F.R. § 63.1206{c)(3) (v), (vi) and
{vii),

11. The Respondents shall conduct a test measuring the concentration of CO in the
exhaust gases from the TOU. This test shall include three one-hour runs during which the TDU
is operated on oil-bearing hazardous waste. The emissions from the TOU stack shall be

monitored for carbon monoxide and oxygen using EPA Method 10. The emissions shall be
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demonstrated to be less than 100 ppmV CO corrected to 7% O, in each run. The test frequency
shall be once during each six-month period, January 1 — June 30 and July 1 - December 31, said
time period to commence after conducting the CDT and continuing until the TCEQ issues a
RCRA Subpart X permit for the Reconfigured TDU. Within forty-five (45) days after
conducting the test, the Respondents shall submit a test report to EPA summarizing the fest
results. The time periods for conducting the test may be changed to once during each twelve
(12) month calendar period, January 1 - December 31, if the Respondents submit to EPA, with a
copy to TCEQ, a detailed feed stream analysis plan that characterizes the waste received by the
facility, and EPA approves the plan. The detailed feedstream analysis plan shall be prepared in
accordance with 40 C.F.R. § 264.13 and the EPA Guidance Document “Waste Analysis At
Facilities That Generate, Treat, Store, And Dispose of Hazardous Waste”, OSWER 9938.4-03
(April 1994). The Respondents will implement the detailed feedstream analysis plan, as
approved or modified by EPA, immediately upon receipt of EPA’s approval.

12. The Respondents shall prepare a report for the time period beginning on the
effective date of this CAFO and ending June 30, 2013, and every six (6) months thereafter. The
report shall be submitted to EPA, with a copy to TCEQ, within thirty (30) days of the end of the
reporting period. The report shall include the following:

a. For each waste stream accepted by the oil reclamation unit, identify the customer,
original generator, waste stream description, RCRA waste codes, the SIC or NAICS code of the
process generating the waste, a summary of any analyses conducted by the Respondents to verify
the waste stream profiles, and the total volume of waste accepted during the reporting period. If
requested by EPA, the Respondents shall provide copies of relevant waste approval documents

and manifests for the specific waste streams.
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b. All time periods in which there were exceedances of the operating parameters and the
AWFCO requirements set forth in Appendix 1, Tables A and B, and exceedances of the hourly
rolling averages for CO (Paragraph 69.A.9).

¢. All exceedances of the Reconfigured TDU Compliance Standards and the AWFCO
requirements established in accordance with Paragraph 69.C.9.

d. The initial Report shall include documentation showing that the tune-up and fuel
specification analysis required by Paragraphs 69.A.5 and 69.A.6 have been conducted, and
provide documentation showing the date of installation and subsequent operation of the AWFCO
system required by Paragraphs 69.A.7.

¢. Documentation showing the installation of the TOU required by Paragraph 69.A.8,
and the additional AWFCO requirements required by Appendix 1, Table B (Paragraph 69.A.10).

The Report may be submitted in an electronic format (i.e., compact disk). The
Respondents may claim the report as confidential business information (CBI), in accordance
with the requirements of 40 C.F.R. Part 2. However, information that is emissions data or a
standard or limitation cannot be claimed as CBI. 40 C.F.R. § 2.301(e). If the Report contains
any information that is claimed CBI, the Respondents shall provide a redacted version with all
CBI deleted.

B. RCRA Permit Modification

1. Within one year of the effective date of this CAFO, the Respondents shall submit to
TCEQ, with a copy to EPA, an application for a Class 3 RCRA Permit Modification to permit
the Reconfigured TDU as a miscellaneous unit under 40 C.F.R. Part 264, Subpart X in
accordance with 30 T.A.C. § 335.152(a)(16) [40 C.F.R. Part 264, Subpart X], 30 T.A.C. Chapter

305 [40 C.E.R. §§ 270.10 — 270.14, 270.19, 270.23, and 270.30 — 270.33].
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2. The permit application shall also include relevant requirements of 40 C.F.R. Part 264,
Subparts [ through O and AA through CC, 40 C.¥.R. Part 270, and 40 C.F.R. Part 63, Subpart
EEE that are appropriate for the operation of the Reconfigured TDU, including an engineering
report, waste analysis, monitoring and inspection requirements, and closure requirements set
forth in 30 T.A.C. § 335.152(a)(13) {40 C.F.R. §§ 264.341, 264.347, and 264.351].

3. The Respondents shall also request that the issued RCRA permit modification include
the following:

a. The feedstock limitations applicable o the operation of the oil rec]amgtion unit under
40 C.F.R. § 261.6(a)(3)(iv)(C) set forth in Paragraph 69.D,

b. The investigation, recordkeeping, testing, and reporting requirements of 40 C.I'.R.

§ 63.1206(c)(3) (v), (vi) and (vii);

¢. Appropriate recordkeeping and reporting requirements; and

d. Any applicable risk-based terms and conditions necessary to protect human health and
the environment.

4. The failure to timely submit a Class 3 Permit Modification to TCEQ and LPA within
the deadline set forth in Paragraph 69.B.1 shall result in the termination of the Respondents’
authorization to operate the Reconfigured TDU on that date unless that deadline has been
extended pursuant to Section IV.F (Force Majeure).

5. By no later than three and one-half years (42 months) from the effective date of this
CATFQ, the Respondents must complete all permitting requirements and obtain issuance from the
TCEQ of a final RCRA Subpart X permit for the TDU as a Subpart X — Miscellaneous Unit in
accordance with 30 T.A.C, § 335.152(a)(16) [40 C.F.R. Part 264, Subpart X], 30 T.A.C. Chapter

305 [40 C.F.R. §§ 270.10 — 270.14, 270.19, 270.23, and 270.30 — 270.33], and which

19

ED_002099_0000763-00021



Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

incorporates the appropriate requirements of 40 C.F.R. Part 264, Subparis 1 through O and AA
through CC, 40 C.F.R. Part 270, and 40 C.F.R Part 63, Subpart EEE. In the event that TCEQ
does not issue a RCRA Subpart X permit for the Reconfigured TDU as described above by the
above deadline, the Respondents’ authorization to operate the Reconfigured TDU terminates on
that date, unless that deadline has been extended pursuant to Section IV.F (Force Majeure).

C. Compliance Demonstration Test

1. The Respondents shall perform a compliance demonstration test (CDT) in accordance
with the approved CDT Plan, which is attached as Appendix C and incorporated by reference
into the CAFO. The CDT requires the Respondents to demonstrate compliance with the
emissions limits of 40 C.F.R. § 63.1219(b) set forth in Paragraph C.5, the destruction and
removal efficiency standard of 40 C.F.R. § 63.1219(c)(1) set forth in Paragraph C.4, and
establish limits for the operating parameters set forth in Paragraph 69.C.6 (Appendix 1, Table C}).

2. Within sixty (60) days of the effective date of this CAFO, the Respondents shall
submit to EPA for approval, with a copy to TCEQ, a Quality Assurance Project Plan (QAPP) for
the CDT. The QAPP shall be prepared in accordance with the EPA Region 6 Guidance “Quick
Reference Guide, Test Burn Program Planning for Hazardous Waste Combustion (HWC) Units”
dated August 6, 2012, The Respondents shall implement the QAPP as approved or modified by
EPA.

3. The Respondents shall implement the CDT in accordance with Appendix 3 within
ninety (90) days after reconfiguration of the TDU pursuant to Paragraph 69.A.8 of this CAFO.

4. During the CDT, the Respondents must achieve a destruction and removal efficiency
(DRE) of 99.99% for toluene, the designated principle organic hazardous constituent (POHC).

The DRE shall be calculated in accordance with 40 C.F.R. § 63.1219(c)(1).
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5. The emission limits that must be met during the CDT are set forth in 40 C.F.R.
§ 63.1219(b).

6. The operating parameters limits that will be established during the CDT are set forth
in Appendix 1, Table C.

7. The Respondents must not exceed the emission limits set forth in 40 C.I.R.
§ 63.1219(b), and must achieve a DRE of 99.99% for toluene [as set forth in 40 C.F.R.
§ 63.1219(c)] for all three runs in order {0 have a successful CDT. If the Respondents determine,
based on the results of analyses of stack samples, thaf they have exceeded any emission standard
or failed to meet the DRE requirement during any of the three runs, they must immediately cease
processing hazardous waste in the Reconfigured TDU. The Respondents must make this
determination within forty-five (45) days following completion of the CDT, The Respondents
may not resume operation of the Reconfigured TDU until the Respondents have submitted and
received EPA approval of a revised CDT plan, at which time operations can resume to
demonstrate compliance with the emission limits and DRE requirements during all of the three
runs.

8. All analyses required by the CDT plan shall be perfu;}rmed by a NELAC accredited
laboratory or by a laboratory pre-approved by TCEQ.

9. Within ninety (90) days from completion of the CIDT, the Respondents shall submit a
CDT Report to EPA and TCEQ prepared in accordance with requirements in the CDT Plan,
documenting compliance with the DRE standard and emission limits set forth in Paragraphs
69.C.4 and 69.C.5, and identifying operating parameter limits and AWEFCO settings for the
parameters set forth in Appendix 1, Table C. The DRE standard, emission limits, operating

parameter limits, and the AWFCO settings shall also be set forth in a separate Appendix entitled
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“Reconfigured TDU Compliance Standards”. All data collected during the CDT (including, but
not limited to, field logs, chain-of-custody documentation, monitoring data, sampling and
analytical results, and any other data or calculations supporting the emissions calculations or
operating parameter limifs) must be submitted to EPA and TCEQ as part of the CDT Report,
However, information in the CDT Report that is emissions data or a standard or limitation cannot
be claimed as CBI. 40 C.F.R. § 2.301(e). If the Report contains any information that is claimed
CBI, the Respondents shall provide a redacted version with all CBI deleted.

10. As of the date of the submission of the CDT Report, the Respondent shall comply
with all operating requirements sef forth in the “Reconfigured TDU Compliance Standards”,
unless otherwise notified by EPA.

11. EPA will review the CDT Report, EPA will make a finding concerning compliance
with the emissions standards, DRE requirements, and other requirements of the CDT. If EPA
determines that the Respondents have met all the requirements, it shall issue a Finding of
Compliance to the Respondents. If EPA determines that the Respondents did not meet all of the
requirements, it shall issue a Finding of Non-Compliance. Subject to Paragraph 69.C.7 of this
CAFO, the issuance of a Finding of Non-Compliance by EPA shall result in the termination of
the Respondents’ authorization to operate the Reconfigured TDU on that date.

12. The failure to timely submit a CDT Report to EPA and TCEQ within ninety (90)
days from completion of the CDT shall result in the termination of the Respondents’
authorization to operate the Reconfigured TDU on that date, unless that deadline has been

extended pursuant to Section IV.F (Force Majeure).
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D. Compliance with 40 C.F.R. § 261.6(a)(3)(iv)(C)

1. Unless the TDU and the tanks identified in Paragraph 20 are authorized by the RCRA
Permit Modification required by Section IILB of this CAFO (or any subsequent permit
amendment) to receive wastes that do not meet the requirements set forth in 40 C.F.R.
§ 261.6(2)(3)(iv)(C), feedstock for the oil reclamation unit shall consist only of non-hazardous
waste, and oil-bearing hazardous waste from petroleum refining, production, and transportation
practices. Oil-bearing hazardous waste from petroleum refining, production, or transportation
practices includes the following listed hazardous waste from specific Petroleum Refining
Sources (K049, K050, K051, K052, K169, and K170). Also acceptable is oil-bearing hazardous
waste from processes which meet the definition of the following Standard Industrial
Classification (SIC) codes and corresponding North American Industry Classification System

(NAICS) codes (i.e., petroleum refining, production, and transportation practices) as follows:

1311 Crude Petroleum & Natural Gas | 211111 | Crude Petroleum and Natural Gas
Extraction
1321 Natural Gas Liquids 211112 | Natural Gas Liquid Extraction
1381 Drilling O1l & Gas Wells 213111 | Drilling Oil and Gas Wells
1382 01l & Gas Field Exploration 213112 | Support Activities for Oil & Gas
Services (except geophysical Operations
mapping & surveying)
1389 01l and Gas Field Services, 213112 | Support Activities for Oil and Gas
NEC (except construction of Operations
field gathering lines, site
preparation and related
construction activities
performed on a contract or fee
basis)
2911 Petroleum Refining 324110 | Petroleum Refineries
4612 Crude Petroleum Pipelines 486110 | Pipeline Transportation of Crude Oil
4613 Refined Petroleum Pipelines 486910 | Pipeline Transportation of Refined
Petroleum Products
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